
'

;l

1
Hjm



SAN FRANCISCO

LAW LIBRARY

PRESENTED BY

EXTRACT FROM BY-LAWS.

Section 9. No book shall, at any time, be taken
from the Library Room to any other place than to
some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and then only upon
the accountable receipt of some person entitled to the
use of the Library. Every such book so taken from
the Library, shall be returned on the same day, and in
default of such return the party taking the same shall
be suspended from all use and privileges of the
Library until the return of the book, or full compensa-
tion is made therefor to tlie satisfaction of the
Trustees.

Sec. 11. No books shall have the leaves folded
down, or be marked, dog-eared, or otherwise soiled,
defaced or injured. Any party violating this provision,
shall be liable to pay a sum not e.xceeding the value
of the book, or to replace the volume by a new one. at
the discretion of the Trustees or Executive Commit-
tee, and shall be liable to be suspended from all use
of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
Committee.



\ \

\









^1
No. 979

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

THE STANDARD MARINE INSUR-
ANCE COMPANY, LIMITED, of

Liverpool, England (a Corporation),

Plaintiff in Error,

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation),

Defendant in Error.

TRANSCRIPT OF RECORD,

Upon Writ of Error to the United States Circuit Court for

the Northern District of California.

S[p -2 1303

The Fjlmer Bros. Co. Print, 424 Sansome St., S. F.



Digitized by tine Internet Arcliive

in 2010 witli funding from

Public. Resource.Org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs0249



/ / .^
^-^--^'-i^'^L^ ^f^ .UO" ^/

/

tf^- ^
^^^





INDEX.
Pago

Amendment to Complaint 39

Amendment to Complaint, Stipulation as to 40

Answer 25

Assignment of Errors 335

Bill of Exceptions, Defendant's 45

Bond on Writ of Error 368

Certificate, Clerk's, to Record 373

Certificate to Judgment-Roll 44

Citation 376

Clerk's Certificate to Record 373

Complaint 3

Complaint, Amendment to 39

Complaint, Amendment to. Stipulation as to 40

Defendant's Bill of Exceptions 45

Defendant's Exhibit No. 5 (Letter Dated San Fran-

cisco, May 13, 1901, Addressed to J. B. F. Davis

& Son, Signed by Nathan H. Frank) 237

Deposition of Virgil Moore 250

Deposition of John L. Panno 46

Deposition of Arthur M. Pope • 243

Deposition of James W. Simmie 277

Error, Writ of 374

Error, Writ of, Bond on 368

Error, Writ of, Order Allowing 367

Error, Writ of, Petition for 334



Index.

Errors, Assignment of 335

Exceptions, Defendant's Bill of 45

Exhibit "A" (Policy of Insurance) 18

Exhibit No. 1, Plaintiff's (Appointment of Agent

by Board of Marine Underwriters) 67

Exhibit No. 2, Plaintiff's (Letter Dated San Fran-

cisco, May 25, 1900, Addressed to W. W. Gol-

lin. Signed by E. L. Woods) 76

Exhibit No. 3, Plaintiff's (Letter Dated Nome,

Alaska, June 18, 1900, Addressed to E. L.

Woods, Signed by Walter Gollin) 77

Exhibit No. 4, Plaintiff's (Report of Sale of Wreck

of Barkentine "Catherine Sudden") 82

Etxhibit No. 5. Plaintiff's (Manifest of the Cargo of

the Am. Barkentine "Catherine Sudden") 129

Exhibit No. 6 Plaintiff's (Power of Attorney from

Nome Beach Lighterage and Transportation

Company to Capt. E. S. Morine) 147

Exhibit No. 9, Plaintiff's (Letter Dated Nome, July

2/19, Addressed to Nome Beach Lighterage and

Transportation Company, Signed by E. S.

Morine) 167

Exhibit No. 11, Plaintiff's (Statement of E. S. Morine

as Sui)erintendent of Nome Beach Lighterage and

Transportation Company, Dated Aug. 4, 1900) . . 169

Exhibit No. 12, Plaintiff's (Letter Dated Seattle,

Wash., Aug. 21, 1900, Addressed to Mr. H. E.

Pennell, Signed by Omar J. Humphrey) 172



Index iii

Page

Exhibit No. 13, Plaintiff's (Accoimt of Receipts and

Disbursements of the Launch "Dorothy") .... 177

Exhibit No. 14, Plaintiff's (Account of Receipts and

Disbursements of the Lighter "Shamrock" ) . . . . ISO

Exhibit No. 15, Plaintiff's (Memorandum of Receipts

and Disbursements) 182

Exhibit No. 16, Plaintiff's (Letter Dated San Fran-

cisco, May 11, 1901, Addressed t) Nathan H.

Frank, Signed by J. B. F. Davis and Son) 238

Exhibit No. 5, Defendant's (Letter Dated San Fran-

cisco, May 13, 1901, Addressee! to J. B. F. Davis

& Son, Signed by Nathan H. Frank) 237

Judgment 42

Order Allowing Writ of Error 307

Order Extending Time to Docket Cause and File Rec-

ord 1

Order Extending Time to Docket Oause and File Rec-

ord 2

Petition for Writ of Error 334

Plaintiff's Exhibit No 1 (Appointment of Agent by

Board of Marine Underwriters) 67

Plaintiff's Exhibit No. 2 (Letter Dated San Fran-

cisco, May 25, 1900, Addressed to W. W. Gollin,

Signed by E. L. Woods) 76

Plaintiff's Exhibit No. 3 (Letter Dated Nome, Alas-

ka, June 18, 1900, Addressed to E. L. Woods,

Signed by Walter Gollin) 77

Plaintiff's Exhibit No. 4 (Report of Sale of Wreck

of Barkentine "Catherine Sudden") 82



iv Index.

Page

Plaintiff's Exhibit No. 5 (Manifest (>f the Cargo of

the Am. Barkentine "Catherine Sudden") 129

Plaintiff's Exhibit No. 6 (Power of Attorney from

Nome Beach Lighterage and Transportation

Company to Capt. E. S. Morine) 147

Plaintiff's Exhibit No. 9 (Letter Dated Nome, July

2/19, Addressed to Nome Beach Lighterage and

Transportation Company, Signed by E. S.

Morine) 1(57

Plaintiff's Exhibit No. 11 (Statement of E. S. Morine

as Superintendent of Nome Beach Lighterage and

Transportation Company, Dated Aug. 4, 1900) . . 109

Plaintiff's Exhibit No. 12 (Letter Dated Seattle,

Wash., Aug. 21, 1900, Addressed to Mr. H. E.

Peunell, Signed by Omar J. Humphrey) 172

Plaintiff's Exhibit No. 13 (Account of Receipts and

Disbursements of the Launch "Dorothy") 177

Plaintiff's Exhibit No. 14 (Ac-count of Receipts and

Di.sbursements of the Lighter "Shamrock") .... 180

Plaintiff's Exhibit No. 15 ( Memorandum of Receipts

and Disbursements) 182

Plaintiff's Exhibit No. 16 (Letter Dated, San Fran-

cisco, May 11, 1901, Addressed to Nathan H.

Frank, Signed by J. B. F. Davis and Son) 238

Stipulation as to Amendment to Complaint 40

Testimony on Behalf of Plaintiff:

Theodore P. Colcord 110

Theodore P. Colcord (cross-examination) 115

W. S. Davis 60



Index.

Page

Testimony on Behalf of Plaintiff—Continued:

W. S. Davis (cross-examination) 64

W. S. DaAds (redirect examination) 66

W. S. Davis (recross-examination) 66

W. W. Goilin 85

W. W. Goilin (cross-examination) 9^0

W. W. Goilin (redirect examinatiooi) 99

W. W. Goilin (recross-examination) 100

Albert H. Herriman i 101

Albert H. Herriman (cross-examination) 104

Albert H. Herriman (recalled) i. . 123

Albert H. Herriman (cross-examination) 123

Isaac M. Hibbard 120

Isaac M. Hibbard (cross-examination). 120

Isaac M. Hibbard (redirect examination) 123

Fred. C. Howard ,.

,

124

Fred. C. Howard (cross-examination) ,.

.

125

H. A. Mason 302

H. A. Mason (cross-examination) 305

H. A. Mason (redirect examination) 309

H. E. Pennell 128

H. E. Pennell (cross-examination) 18G

James W. Simm.ie (recalled in rebuttal) 301

James W. Simmie (cross-examination) 302

James W. Simmie (redirect examination) 302

E. L. Woods 67

Testimony on Behalf of Defendant:

Niathan H. Frank 233

Nathan H. Frank (cross-examination) 235



Ti Index.

Page

Testimony on Behalf of Defendant—Continued:

Nathan H. Frank (recalled) 242

John L. Panno 262

John L. Panno (cross^examinatioii) 272

John L. Panno (redirect examination) 273

John L. Panno (recross-examination) 274

John L. Panno (redirect examination) 276

John L. Panno (recross-examination) 276

John L. Panno (recalled) 296

John L. Panno (cross-examination) 299

John L. Panno (redirect examination) 300

Verdict 41

Writ of Error 374

Writ of Error, Bond on 368

Writ of Error, Order Allowing 367

Writ of Error, Petition for 334



/»( the United States Circuit Court of Appeals for the Ninth

Circuit.

THE STANDARD MARINE INSUR-'
ANCE COMPANY, LIMITED, OF
LIVERPOOL, ENGLAND (a Corpora-
tion),

Plaintiff in Error,

vs.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation),

Defendant in Error.

Order Extending Time to Docket Cause and File Record.

Good cause being shown tlierefor, and pursuant to

subdivision 1 of rule 16 of the United States Circuit

Court of Appeals for the Ninth Circuit, it is ordered

that the plaintiff in error in the above-entitled action

do have twenty (20) days' further time from and after

the 17th day of July, 1903, within which to file the record

thereof and docket the case with the clerk of said court.

Dated at San Franisco, this 11th day of July, 1903.

WM. W. MORROW,
United States Circuit Judge.

[Endorsed]: No. 979. United States Circuit Court of

Appeals, for the Ninth Circuit. The Standard Marine

Insurance Company, Limited, of Liverpool, England (a

Corporation), Plaintiff in Error, vs. Nome Beach Light-

erage and Transportation Company, Defendant in Error.
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Order Extending Time to Docket Cause and File Record.

Filed July 14, 1903. F. D. Monckton, Clerk. By Mere-

dith Sawyer, Deputy Clerk.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

THE STANDARD MARINE INSUR-'

ANCE COMPANY, LIMITED, OF
LIVERPOOL, ENGLAND (a Corpora-

tion),

Plaintiff in Error.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation),

Defendant in Error.

Order Extending Time to Docket Cause and FiieRecord.

Good cause being shown therefor, and pursuant to

subdivision 1 of rule 16 of the United States Circuit

Court of Appeals for the Ninth Circuit, it is ordered that

the plaintiff in error in the above-entitled action do have

five (5) davs' further time from and after the 6th day of

August. 1903, within which to file the record thereof and

docket the case with the clerk of said court.

Dated at San Francisco, this 6th day of Augnist, 1903.

WM. W. MORROW,
United States Circuit Judge.

[Endorsed] : No. 979. United States Circuit Court of

Appeals for the Ninth Circuit. The Standard Marine
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Insurance Company, Limited, of Liverpool, England (a

Corporation), Plaintiff in Error, vs. Nome Beach Light-

erage and Transportation Company, Defendant in Error.

Order Extending Time to Docket Cause and File Record.

Filed Aug. 6, 1903. F. D. Monckton, Clerk,

In the United States Cirouit Court in and for the Northern

District of California, Ninth Circuit.

NOME BEACH LIGHTERAGE AND^
TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

vs.

THE STANDARD MARINE INSUR-
ANCE COMPANY, LIMITED, OF
LIVERPOOL, ENGLAND (a Corpora-

tion),

Defendant.

Complaint.

Plaintiff above named, complaining of the defendant

above named, for cause of action alleges, that:

I.

At all the times hereinafter mentioneil the said plain-

tiff was and still is, a corporation, organized under the

laws of the State of California, with its principal place

of business at the city and county of San Francisco,

in said State.

H.

At all the times hereinafter mentioned the said de-

fendant was, and still is, a corporation, organized under
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the laws of the United Kingdom of Great Britain and

Ireland, with its principal place of business at Liverpool,

England, and having an agency and doing business in

the city and county of San Francisco, State of California.

III.

That on the 2d day of May, 1900, the said defendant

issued its policy of insurance to said plaintiff, wherein

and whereby the said defendant for and in consideration

of the sum of two hundred and eighty-one and 25-10'0

(281.25) dollars, then and there paid to it by said plain-

tiff, did insure upon said plaintiff's account, in case of

loss to be paid to said plaintiff, certain merchandise

laden or to be laden on and under deck on board the

good barkentine "Catherine Sudden," for a voyage at

and from San Francisco to Cape Nome, Alaska, begin-

ning the said adventure upon said property upon and

immediately following the loading thereof on board said

vessel at San Francisco, and to continue and endure un-

til thirty days after arrival or at ship's tackle at Cape

Nome, Alaska.

Said defendant further in and by said policy of in-

surance agreed to, and then and there did, insure the

said plaintiff said merchandise for the said voyage

against perils of the sea, fire, pirates, assailing thieves,

jettisons, barratry of master or mariners and all other

losses and misfortunes that have or shall come to the

hurt damage or detriment of the said property to which

insurers are liable by the rules and customs of insur-

ance in San Francisco, excepting such losses and mis-

fortunes as are excluded by said policy.
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Said defendant further in and by said policy agreed

that the property so insured was of the value following,

to wit: the property stowed under deck was of the value

of five thousand two hundred and fifty (5,250) dollars,

and the property stowed upon deck was of the value

of three thousand (3,000) dollars, and that in case of loss

of said merchandise by any of the perils insured against

in said policy, it, the said defendant would pay the said

loss in sixty days after proof and adjustment of loss, and

proof of interest in the property insured. A copy of said

policy is hereto attached, marked Exhibit "A," and here-

by referred to and made a part hereof.

IV.

All of said merchandise in said policy insured was at

the port of Sau Francisco laden as cargo on board said

barkentine "Catherine Sudden" as in said policy pro-

vided, and the said vessel with the said merchandise on

board thereof then and there set sail from San Fran-

cisco upon the voyage in said policy mentioned.

Thereafter, to wit on the 3d day of June, 1900, and

while said vessel was proceeding upon the said voyage,

the whole of said merchandise was totally lost by perils

of the sea, to the damage of said plaintiff in the sum of

eight thousand two hundred and fifty (8,350) dollars.

V.

That thereafter, the said merchandise under deck, by

and with the consent of the agent of said defendant,

was duly sold in one lot at public auction, for account

of whom it might concern, and the proceeds of said sale,

the exact amount of which this plaintiff has been unable
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to ascertain, but which said plaiutiff, upon its informa-

tion and belief, alleges did not exceed the sum of five

hundred (500) dollars, has never come to the hands of

or into the possession of this plaintiff, but was retained

by the salvors of the said merchandise to be applied to

their claim for salvage upon the same.

VI.

That at the time of the application for and making of

said contract of insurance hereinbefore set forth, and

thereafter and up to and including the loss of said prop-

erty as herein set forth, the said plaintiff was the owner

of said merchandise.

VII.

That the said vessel "Catherine Sudden" was at the

time of the effecting of said insurance, and at the time

of her departure upon said voyage, seaworthy.

VIII.

That thereafter, and more than sixty days before the

commencement of this action, the said loss was adjusted,

and the said plaintiff at said time furnished the said

defendant with due and proper proofs of loss and of in-

terest in said property insured.

IX.

That the said defendant then and there admitted the

said loss to be a loss by a peril of the sea, and admitted

the amount thereof to be eight thousand two hundred

and fifty (8,250) dollars.

X.

That tlie plaintiff duly performed all the conditions

and covenants in said contract of insurane on its part

to be performed.
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XI.

That thereafter said plaintiflf demandetl payment of tho

gaid sums so insured, of the said defendant, but the saiij

defendant has neg^Ieeted and refused to pay the same, or

any part thereof, and no part of said insurance has been

paid.

For a second and further cause of action against said

defendant, said plaintiff alleges, that:

I.

At all the times hereinafter mentioned the said plain-

tiff was, and slill is, a corixirati(Ju, organized under the

laws of the State of California, with its principal placj

of business at the city and county of San Fi'ancisco, State

of California.

II.

That at all the times hereinafter mentioned the saiil

defendant was, and still is, a corporation, organized un

der the laws of the United Kingdom of Great Britain anil

Ireland, with its principal place of business in Liverpool,

England, and having an agency and doing business in the

city and county of San Francisco, State of California.

ni.

That on the 2d day of May, 1900, the said defendant

issued its policy of insurance to said plaintiff, wherein

and whereby the said defendant, for and in consideratioii

of the premium of two hundred and eighty-one and

twenty-five one hundredths (281.25) dollars, then and

there paid to it by said plaintiff, did insure upon plain-

tiff's account, in case of loss to be paid to said plaintiff,

certain merchandise laden or to be laden on board the
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good barkentine "Oatherine Sudden," for a voyage at

and from San Francisco, to Cape Nome, Alaska, begin-

ning said adventure upon siaid property upon and imme-

diately following the loading thereof on board the said

vessel at San Francisco, and to continue and endure un-

til thirty days after arrival, or at ship's tackle at Oape

Nome, Alaska.

Said defendant further in and by said policy of insur-

ance agreed to and then and there did insure the siaid

plaintiff upon said merchandise for the said voyage

against perils of the sea, fire, pirates, assailing thieves,

jettisons, barratry of masters or mariners, and all other

losses and misfortunes that have or shall come to the

hurt, damage or detriment of the said property for

which insurers are liable under the rules and customs

of insurance in San Francisco, excepting such losses and
misfortunes as are excluded by said policy.

Said defendant further in and by said policy of insur-

ance agreed that the said property so insured was of

the value of five thousand two hundred and fifty (5,250)

dollars, and that in case of loss of said merchandise by
any of the perils insured against in said policy, it, the

said defendant, would pay the said loss in sixty days af-

ter proof and adjustment of loss, and proof of interest

in the property insured. A copy of said policy is hereto

attached, marked Exhibit "A," and hereby referred to

and made part hereof.

IV.

All of said merchandise in said policy insured was at

the port of San Francisco laden as cargo on board said

barkentine "Catherine Sudden," as in said policy pro-
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vided, and the said vesel with the said merchandise on

board thereof then and there set sail from San Francisco

upon the voyage in said policy mentioned.

Thereafter, to wit, on the 3d day of June, 1900, and

while the said vessel was proceeding upon the voyage in

said policy of insurance mentioned, the said vessel and

the said mei'chandise were sunk by a peril of the sea, and

the said merchandise then and there and by reason of

the said perils of the sea, became a total loss, to the

damage of said plaintiff in the sum of five thousand two

hundred and fifty (5,250) dollars.

That thereafter the said merchandise, by and with the

consent of thg agent of said defendant, was duly sold in

one lot at public auction for account of whom it might

concern, and the proceeds of said sale, the exact amount

of which this plaintiff has been unable to ascertain, but

Avhich said plaintiff upon its information and belief al-

leges did not exceed the sum of five hundred dollars,

has never come to the hands of this plaintiff, but was

retained by the salvors of said merchandise to be ap-

plied to their claim* for salvage upon the same.

V.

That at the time of the application for and making of

said contract of insurance hereinbefore set forth, and

thereafter and up to and including the loss of said prop-

erty, the said plaintiff was the owner of said merchan-

dise.

VI.

That the said barkentine "Catherine Sudden" at the

time of the effecting of said insurance, and at the time

of her departure upon said voyage, was seaworthy.
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VII.

That thereafter, and more than sixty days before the

commencement of this action, the said plaintiff's loss

was adjusted, and) the said plainitiff at said time fur-

nished the said defendant with due and proper proofs of

loss and of interest in said property insured.

VIII.

That the said defendant then and there admitted the

said loss to be a loss by a peril of the seai and admitted'

the amounit thereof to be five thousand two hundred'

and fifty (5,250) dollars.

IX.

That the said plaintiff duly performed all the condi-

tions and covenant in said contract of insurance om its

part to be performed.

X.

That the said plaintiff demanded payment by said de-

fendant of the said sum so insured, but said defendant

has neglected and refused to pay the same, or any part

thereof, and no part of said insurance has been paid.

And as a third and further cause of action against

said defendant, plaintiff alleges, that:

I.

At all the times hereinafter mentioned the said plain-

tiff Avas, and still is, a corporation, organized under the

laws of the State of Oalifornia, with its principal place

of business at the city and county of San Franisco, in

said State.
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II.

That at all the times hereinafter mentioned the said

defendant was, and still is, a corporation, organized un-

der the laws of the United Kingdom of Great Britain

and Ireland, with its principal place of business at Liv-

erpool, England, and having an agency and doing busi-

of business at the city and county of San Francisco, in

California.

III.

That on the 2d day of May, 1900, the said defendant

issuefl its policy of insurance to said plaintiff, wherein

and whereby the said defendant for and in consideration

of the premium of two hundred and eighty-one and

25-100 (281.23) dollars, then and there paid to it by said

plaintiff, did insure upon plaintiff's account, in case of

loss to be paid to said plaintiff, certain merchandise

laden or to be laden on deck on board the good barken-

tine "Catherine Sudden," for a voyage at and from San

Francisco to Cape Nome, Alaska, beginning said adven-

ture upon said property upon and immediately following

the loading thereof on board the said vessel at San Fran-

cisco, and to continue and endure until thirty days after

arrival, or at ship's tackle, at Cape Nome, Alaska.

Said defendant further in and by said policy of in-

surance agreed to, and then and there did insure the

said plaintiff upon said merchandise for the said voyage

against perils of sea, fire, pirates, assailing thieves, jet-

tisons, barratry of master or mariners, and all other

losses and misfortunes that have or shall come to the

hurt, damage or detriment of the said property, for

which insurers are liable under the rules and customs
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of insurance in San Francisco, excepting such losses and

misfortunes as are excluded by said policy.

Said defendant further agreed in and by said policy

that the said propertj' so insured was of the value of

three thousand (3,000) dollars, and that in case of loss

of said merchandise by any of the perils insured against

in said policy, it, the said defendant, would pay the said

loss in sixty da^s after proof and adjustment of loss,

and proof of interest in the property insured. A copy

of said policy is hereto attached, marked Exhibit "A,"

and hereby referred to and made a part hereof.

IV.

All of said merchandise in said policy insured was at

the port of San Francisco laden as cargo on board said

barkentino "Catherine Sudden" as in said policy pro-

vided, and the said vessel ^\nth the said merchandise on

board thereof then and there set sail from San Fran-

cisco upon the voyage in said policy mentioned.

Tliat thereafter, to wit, on the 3d day of June, 1900,

and while the said vessel was proceeding upon the voy-

age in said policy of insurance mentioned, the said mer-

chandise became a total loss, by perils of the sea, to the

damage of this plaintiff in the sum of three thousand

(3,000) dollars.

V.
I

That at the time of the application for and making of

said contract of insurance hereinbefore set forth, and

thereafter, and up to and including the loss of said prop-

erty, the said plaintiff was the owner of said merchandise.

VI.

That the said barkentine "Catherine Sudden" at the
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time of the effecting of said insurance, and at tlie time of

her departure upon said voyage, was seaworthy.

VII.

That thereafter, and more than sixty days before th..-

commencement of this action, the said plaintiff's loss was

adjusted, and the said plaintiff at said time furnished

the said defendant with due and proper proofs of los.s

and of interest in said property insured.

VIII.

That the said defendant then and there admitted the

said loss to be a loss by a peril of the sea and admitted the

amount thereof to be three thousand (3,000) dollars.

IX.

That the said plaintiff duly performed all the conditions

and covenants in said contract of insurance on its part

to be performed.

X.

That the said plaintiff demanded payment by said de-

fendant of the said sum so insured, but the said defendant

has neglected and refused to pay the same, or any part

thereof, and no part of said insurance has been i>aid.

And as a fourth and further .cause of action against said

defendant, plaintiff alleges, that

:

I.

At all the times hereinafter mentioned the said plain-

tiff was, and still is, a corporation, organized under the

laws of the State of California, with its principal place of

business at the city and county of San Francisco, in said

State.
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II.

At all the times hereinafter mentioned the said defend-

ant was, and still is, a corporation, organized under the

laws of the United Kingdom of Great Britain and Ireland,

with its principal place of business, at Liverpool, England,

and having an agency and doing business in the .city and

county of San Francisco, State of California.

III.

That on the 2d day of May, 1900, the said defendant

issued its policy of insurance to said plaintiff, wherein

and whereby the said defendant for and in consideration

of the premium of two hundred and eighty-one and

25/100 (281.25) dollars, then and there paid to it by said

plaintiff, did insure upon plaintiff's account, in case oT

loss to be paid to said plaintiff, certain merchandise laden

or to be laden on deck on board the good barkentine "Cath-

erine Sudden," for a voyage at and from San Francisco

to Cape Nome, Alaska, beginning said adventure upon

said property upon and immediately following the load-

ing thereof on board the said vessel at San Francisco, and

to continue and endure until thirty days after arrival, or

at ship's tackle, at Cape Nome, Alaska.

Said defendant further in and by said policy of in-

surance agreed to, and then and there did insure the said

plaintiff' upon said merchandise for the said voyage

against the perils of the sea, fire, pirates, assailing thieves,

jettisons, barratry of master or mariners, and all other

losses and misfortunes that have or shall come to the hurt

damage, or detriment of the said property, for which in-

surers are liabfe under the rules and customs of insur-
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ance in San Francisco, excepting such losses and misfor-

tunes as are excluded by said policy.

Said defendant further agreed in and by said policy

that the said property so insui'ed was of the value of

three thousand (3,000) dollars, and that in case of loss

of said merchandise by any of the perils insured against

in said ix)licy, it, the said defendant, would pay the said

loss in sixty days after proof and adjustment of loss, and

proof of interest in the property insured. A copy of sal J

policy is hereto attached, marked Exhibit "A," and hereby

referred to and made a part hereof.

IV.

That the said defendant further in and by said policy

agreed that in case of loss or misfortune resulting from

any perils insured against, that sa.id plaintiff should use

all reasonable and proper means for the security, preserva-

tion, relief and recovery of the property insured, or any

part thereof, to the charges whereof said defendant would

contribute in proportion as the sum insured is to the

whole sum at risk.

V.

All of said merchandise in said policy insured was at

the port of San Francisico laden as cargo on board the

said barkentine "Catherine Sudden," as in said policy

provided, and the said vessel with the said merchandise on

board thereof then and there set sail from San Francisco

upon the voyage in said policy mentioned.

That thereafter, to wit, on the 3d day of June, 1900,

and while the said vessel was proceeding upon the voyage

in said policy of insurance mentioned, the said vessel was
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,

wrecked by a peril of the sea, and it became necessary

for the security, relief and recovery of said merchandise

for said plaintiff to pay to the salvors thereof, and the

said plaintiff then and there did pay to the said salvors,

for the relief, preservation and recovery of suid property,

the sum of four thousand (4,000) dollars^ whereby the

said defendant became liable to pay to saiU plaintiff the

said sum of four thousand ($4,000) dollars, for and on

account of the matters aforesaid.

VI.

That at the time of the application for and making of

said contract of insurance hereinbefore set forth, and

thereafter and up to and including the loss of said prop-

erty, the said i)laintifl' was the owner of said merchandise.

VII.

That the said barkentiue "Catherine Sudden" at the

time of the effecting of said insurance, and at the time

of her departure upon said voyage, was seaworthy.

VIII.

That thereafter, and more than sixty days before the

commencement of this action, the said plaintiff's loss was

adjusted, and the said plaintiff at said time furnished the

said defendant with due and proper proofs of hyss and of

interest in said property insured.

IX.

That the said defendant then and there admitted the

said loss to be a loss by a peril of the sea.

X.

That the said plaintiff has duly performed all the con-
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ditions and covenants in said contract of insurance on

its part to be performed.

XI.

Tliat the said plaintiff demanded payment by said de-

fendant of said sum of $4,000, but tlie said defendant lias

neglected and refused to pay the same, or any part there-

of, and no part of said sum has been paid

.

^Tierefore, plaintiff prays for judgment against saiil

defendant for the sum of twelve thousand two hundred

and fifty (12,250) dollars, together with interest and costs

of suit.

NATHAN H. FRANK,

Attorney for Plaintiff.

State of California,

City and County of San Francisco.

n. E. Pennell, being first duly sworn, deposes and says

:

That he is an officer of the plaintiff coriwration, to wit,

the secretary thereof; thajt he has read he foregoing com-

plaint, and knows the contents thereof; that the same is

true of his own knowledge, except as to the matters there-

in stated upon information and belief, and that as those

matters ho believes it to be true

n. E. PENNELL.

Subscribed and sworn to before me this 31st day of May

1901.

[Seal]. GEO. T. KNOX,

Notary Public in and for the city and County of Sci

Francisco, State of California.
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Exhibit "A."

Local Cargo Policy.

THU STANDARD MAIIINE INISURANOE COMPANY,

LIMITED, OF LIVERPOOL, ENGLAND.

No. 26,9G9.

In consiiieration of two hundred eighty-one and 25-100

u. s. Int. Bev. jiollars, to it agreed to be paid by the in-
Stamps, $1 ean-

eeiied. sured herein named. By These Presents

insures Eight Thousand Two Hundred Fifty and 00-100

u. s. Int. Rev. Dollars, on account of Nome Beach Light-
stamp, 25 cents

cancelled. erage and Transportation Co., in case of

loss to be paid to themselves lost or not lost, at and from

San Francisco To Cape Nome, Alaska. Risk hereunder

u. s. Int. Eev. j^ ceasQ at Ship's tackle, or thirty days after
Stamp, 10 cents

cancelled. arrival of vessel at destination, upon Mer-

chandise|3,000 on deck, |5,250 under deck, laden or to be

u. s. Eev. laden, on and under deck on board the
stamp. 5 cents

cancelled. good Bk. "Catherine Sudden." Beginning

the adventure upon the said property or interest, from

and immediately following the loading thereof, on board

u. s. Int. Rev. gj^jj vessel at San Francisco as aforesaid,
stamp, 1 cent

cancelled. and SO shall continue and endure until 30

days after arrival or at ship's tackle at Cape Nome afore-

said. And it shall be lawful for the said vessel in her

voyage, to proceed and sail to, touch and stay at, any ports

or places, if thereunto obliged by stress of weather or

other unavoidable accident. Deck load warranted free

from any claims arising from wet, breakage, leakage or

exposure. •
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The Assured, in accepting- tliis Policy', liereby binds liini-

self or themselves according to the following agreements

and stipulations:

1. Touching the adventures and perils which this In-

surance Companj' is eont^^nted to bear, and takes upon

itself in this Policy, they are of tlie seas,pirates,assailing

thieves, jettisons, barratry of the master or mariners, and

all other losses and misfortunes that have or shall come

to the hurt, damage or detriment of the said property or

interest, to which insurers are liable by the Rules and Gus-
Valuation . r>. t-. .

lg25o.
toms of Insurance in San Francisco, ex-

cepting such losses and misfortunes as are excluded by

this Policy. In all eases of loss, such loss to be paid in

sixty days after proof and adjustment of loss, and proof

of interest in the property insured, all sums due or coming

due to the Company from the insured, being first deducted.

In case of loss or misfortune re*!ulting from any peril in-

sured against, the insured hereby engages for himself, or

themselves, his or their factors, servants and assig-ns, to

sue, labor and travel, and use all reasonable and propel'

means for the security, preservation, relief and recovery

of the property insured, or any part thereof; and also to

use all proper and legal means to recover, through general

average or otherwise, from the parties interested in Ves-

sel, Freight or Cargo, either of all, any sums due the prop-

erty insured or its owners, on account of sacrifices, losses

or expenses incurred for the general safety or the common

good ; to the charges whereof this Company will contributi^

in proporticm as the sum insured is to the whole sum at

risk; nor shall the acts of the Insured or Insurers, in re-
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/Covering, saving and preserving the property insured, in

case of disaster, be considered a waiver or an acceptance

of an abandonment.

2. The above-described property or interest hereby in-

sured is valued at Eight Thousand Two Hundred Fifty

"™ gg^""^*^'' and 00-100 Dollars. If no valuation be

written herein, then the property insured is hereby valued

at invoice cost on board.

3. All merchandise not excepted under the following

memorandum clause, is hereby warranted by the Insured

Free From Particular Average and Partial Loss, unless

occasioned by standing, sinking, fire, collision or other

extraordinary peril hereby insured against, and amounting

to fifty per cent, or more on the sound value of the whole

shipment at the port of delivery, and all such loss shall

be settled on the principles of salvage loss, with benefit

of salvage to the Insurers. Commissions and Profits on

merchandise are warranted free from partial loss ami

particular and general average, and insured against total

loss only, and other profits and commissions are insured

against total loss of vessel only.

4. Memorandum.—It is agreed that bar, bundle, rod,

hoop and sheet iron, wire of all kinds, tin plates, steel,

cutlery, hardware and all other articles subject to rust

;

madder, sumac, willow and wicker ware (manufactured

or otherwise), salt, guano, cigars (except in tin pack-

ages), fireworks, saltpetre, grain and seeds of all kinds

possessing the power of germination, tobacco, Indian meal,

fruits (whether preserved or otherwise), cheese, dry fish,

vegetables and roots, rags, jute and hempen yarns, bags,

cotton bagging and other articles used for bags or bagging.



vs. Nome Beach Lighterage etc. Co. 21

hops, pleasure carriages, household furniture, printed

books, personal effects, paintings, statuary, engravings

and prints, skins and hides, musical instruments, looking

glasses, and all other articles that are

perishable in their own nature, are hereby insured only

against general average and actual total loss; and the In-

surere are not to be liable hereunder for any constructive

\vo and 5^ total lossi on such articles, if any portion

thereof be delivered in specie at the port of destination.

^. Warranted by the Insured free from damage or in-

jury from dampness, change of flavor, or being spotted,

discolored, musty or moldy, except caused by actual ctm-

tact of sea water with the articles damaged, occasioned by

sea perils and amounting to a claim under the Policy, as

herein provided. Also that the Insurer shall not be held

liable hereunder for stains or damages to casks or other

packages containing merchandise insured ; neither for

leakage of Molasses or other liquid, nor for breakage of

Glass, Crockery, or other brittle ware unless occasioned

by standing or collision with another vessel, and amount

ing to a claim under the Policy, as herein provided. Also,

in case or loss or injury to any part of a machine, consist-

ing when complete for sale or use, of several parts, this

Company shall only be liable for the insured value of the

part lost or damaged, provided, such lossior injury amount

to fifty per cent, or more, on the sound value of the whole

shipment at the port of delivery. In case of any claim

for damage from sea perils to Dry Goods, the loss shall

be ascertained by a seperation and sale at auction of the

portion only of the contents of the packages so damaged,

and not otherwise; and the same practice shall obtain as
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to all other merchandise, so far as practicable. lu all

cases of appraisement of damages, if the same shall have

proved to constitute a claim under the Policy, then the

entire expense of such appraisement will be borne by this

(>ompany, in consideration whereof, if the damage does

not amount to a claim, then the Insured hereby agrees to

pay the entire expense.

6. Warranted by the Insureti free from loss or expense,

arising from capture, seizure, detention, destruction or

the consequences of any attempt thereat, by any hostile

nation, or by any other officer, civil or military, or other

person claiming to act in its name, or under its authority,

or in its behalf. Also, warranted not to abandon in case

of blockade, and free fix)m any expense in consequence

thereof; but in the event of blockade, to be at liberty to

proceed to a safe port not blockaded and there end the voy-

age. The Insurers are also hereby warranted by the In-

^11^^^^' sured free from any charge, damage or loss

which may arise in conseqiience of seizure or detention for

or on account of any illicit or prohibited trade, or any

trade in articles contraband of war.

7. It is hereby further agreed by and between the In-

sured and Insurers, that the provisions of the Civil Oode

of California shall be conclusive and binding, as regarding

the warranty of seaworthiness, liability of Insurers in

case of prior, subsequent or simultaneous insurance, and

such other questions as are therein legislated upon and

not otherwise provided for in this Policy.

8. It is furthermore hereby expressly provided and

agreed that no suit or action against this Company, for

the recovery of any claim upon, under or by virtue of this
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Policy, shall be sustained in any Court of Law or Cbanic-

ery, unless such suit or action shall be commenced within

the term of twelve months next after any loss or damage;

shall have occurred; said period of twelve months to com-

mence running from the time of such loss or damage, and

not from the date when proofs of loss are made, or the

amount of such loss or damage is ascertained, or any

right of action under this Policy shall accrue; and in case

any such suit or action shall be commenced against said

Company after the expiration of twehe months next after

such loss or damage shall have occurred, the lapse of time

shall be taken and deemed as conclusive evidence against

the validity of the claim thereby so attempted to be en-

forced.

9. If the voyage aforesaid shall have been begun and

shall have been terminated before the date of this Policy,

then there shall be no return of premium on account of

such termination of the voyage. In all cases of return of

premium, in whole or in part, ten per cent, upon the

premium is to be retained by the Insurers. If there be

an Agent of the Insurers locatetl at or near any place

where damages are to be ascertained, or proofs of loss

taken, or a general average adjusted, said Agent must be

represented upon the surveys, if any are held, and all

proofs of loss and statements of average must be certified

to by him as correct in accordance with the Laws and Cus-

toms of the place where they are prepared, or they will

not be allowed by this Company.

In witness whereof the said The Standard Marine In-

surance Company, Limited, has caused these presents to

be signed by John D. Spreckels, President of J. D. Spreck-
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els & Bros. Co., (a corporation), its duly authorized

agents, but the same shall not be binding unless counter-

signed by J. B. F. DAVIS & SON, Managers, at San

Francisco.

J. D. SPEECKELS & BROS. CO.

JOHN D. SPRECKELS,

President.

Countersigned at San Francisco, this 2nd day of May,

1900.

J. B. F. DAVIS & SON,

Managers.

[Endorsed] : Lotal Policy. The Standard Marine In-

surance Co., Limited, of Liverpool, England. San Fran-

cisco, April 27th, 1900. Ship, Bk. "Cathrine Sudden."

Voyage, S. F. to Cape Nome. On Mdse. |8,250 @ 2^ and

5% per cent. Premium, $281.25. Notice.—The Insured

are particularly requested to read their Policies. No. 26,-

969. J. D. Spreckels & Bros. Co., Agents, J. B. F, Davis

& Son, Managers, San Francisco, Oal.

[Endorsed] : Complaint. Filed May 31, 1901, South-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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//( ///( United titatcs VireiiH Court, Ninth Circuit, Northern,

District of California.

NOME BEA€H LIGHTEKAGE AND
TKANSPORTATION COMPANY (a

Corporation )

,

Plaintiff,

vs.

No. 13,097.

THE STANDARD MARINE INSUR-
'

ANCE COMPANY, LIMITED, OP
LIVERPOOL, ENGLAND (a Corpor-

ation )

,

I

Defendant. /

Answer.

Answering unto the complaint of plaintiff, defendant

admits tlie corporate existence of plaintiff and defendant,

tlie issuance of the policy mentioned in the complaint and

the insurance thereby, as alleged in the complaint, of the

merchandise therein described upon the vessel therein

named for the voyage therein stated ; but defendant denies

that on the 3d day of June, 1900, and while said vessel

was proceeding upon said vojage, or at any time, or at all,

the whole of said merchandise was totally, or otherwise,

lost by perils of sea, to the damage of plaintiff in the sum

of eight thousand two hundred and fifty (8,250) dollars,

or in any other sum, or that, except as hereinafter in this

answer set forth, any part of said merchandise was lost,

to the damage of plaintiff in any sum.
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Aud defendant denies that the merchandise under deck,

by and with, or by, or with, the consent of an agent of de-

fendant, Avas duly, or otherwise, sold in one lot, or other

wise, at public auction, or otherwise, for Avhom it might

concern, or otherwise. Defendant admits that said mer-

chandise Avas sold at auction, but as to the averments of

the complaint that the amount of said sale did not exceed

five hundred (500) dollars, and that the proceeds of said

sale have never come to the hands or into the possession

of plaintiff, but were retained by the salvore of said mer-

chandise, toi be applied to their claim for salvage upon the

same, defendant says that it has no information or beliof

sufiBcient to enable it to answer said averments, aud upon

that ground denies that the amount of said sale did not

exceed five hundred (500) dollars, and denies that the pro-

ceeds of said siale were retained by the salvors of said mer-

ichandise, to be applied to their claim for salvage upon the

same.

And defendant denies that at any time plaintiff's loss

upon said property was adjusted, or that plaintiff has at

any time furnislied defendant with due and proper, or

due, or proper, proofs of loss and of interest in said in

sured property, or with due and proper, or due, or proper,

proofs of losis, or due and proper, or due, or proper, proof

of interest in said property.

And defendant denies that defendant at any time ad-

mitted plaintiff's loss upon said property to be a loss by

peril of the sea, or that the amount thereof was eight

thousand two hundred and fifty (8,250) dollars, or any

other sum.

And defendant denies that the plaintiff duly, or other-



vs. Nome Beach Liylilcrage etc. Co. 27

wise, pt-rformecl all the conditions and covenants, or con-

ditions, or covenants, in said contract of insurance on its

part to be performed, and defendant specifies the fol-

lowing particulars in which plaintiff failed to keep and

perform the conditions and covenants of said icontracl of

insurance upon its part to be kept and' performed. In

this behalf defendant alleges :

1. That the said vessel, the "Catherine Sudden,"

sailed upon the voyage mentioned in the complaint from

San Francisco, California, bound for Nome, Alaska, and

while proceeding upon said voyage, and on or about the

2Sth day of May, 1900, passing through and out of Umalak

Pass into Behring Sea, met drift ice, and within twenty-

four hours thereafter met with large fields of ice, and

within forty-eight hours thereafter ran into and was sur-

rounded with heavy ice, and thereafter and on or about

the 3d day of June, 1900, the said vessel was struck by ice

on her port bow and said bow was thereby stove in. That

by reason of this injury to said vessel she wasi so* crippled

that she was compelled to seek and obtain assistance from

other vessels which were then and there in' her immediate

vicinity. That the property insured by defendant then

and there on board said "Catherine Sudden" consisted iu

miscellaneous merchandise stowed under deck and a

lighterage plant, consisting of a launch, Sicow and surf

boat, or boats, loaded upon the deck of said "Catherine

Sudden." In the vicinity of said "Catherine Sudden" at

said time were the sailing vessels "Pitcairn" and "Rube

Richardson," and the steamer "Corwin," the said "Cor-

win," belonging as defendant is informed and believes,to

the Corwin Trading Company. Defendant is informed and
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believes, and upon such information and belief alleges,

that considerable portions of said insured merchandise

stowed below deck were taken from said "Catherine Sud-

den" upon board the said vessels "Piticairn," "Rube TJich-

ardson'" and "Corwin." That plaintiff then and there ar-

rangeil with the captain commanding; the "Corwin" to tow

said "Catherine Sudden" and said launch, scow, and surf

boat, or boats, into Nome, Alaska, and then and there

agreed to pay as salvage for so towing said launch, sco^\,

and surf boat, or boats, the sum of twenty-five hundred

(2500) dollars, whereupon said "Corwin"did so tow said

launch, scow and surf boat, or boats, and said "Catherine

Sudden," with so much of said insured cargo thereon as

had not been taken from her as hereinabove alleged, into

said Nome, Alaska. Defendant is informed and believes,

and upon such information and belief alleges, that plain-

tiff sailed the said "Catherine Sudden" into said ice, know-

ing full well that so to do endangered the safety of said

vessel, and that so to do was not consistent with good sea-

manship or with due and proper care, and that plaintiff,

when ice was encountered, in the exercise of proper care

should have changed the course of said vessel and have

sought open water or port of safety until danger from icj

between San Francisco and Nome had passed.

2. That upon the arrival of said "Catherine Sudden"

and said launch, scow and surf boat, or boats, at Nome in

tow of the "Corwin," said launch, scow and surf boat, or

boats, were delivered to plaintiff and, upon the suggestion

of the agent of the plaintiff at Nome, a survey was held

upon said vessel and cargo, which resulted in the con-

demnation of said vessel and cargo, and a recommenda-
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tion that they be sold, whereupon said vessel and cargo

were sold at public auction ; that the sale of said cargo was

by manifest lots, without inspection, or opportunity to

inspect, by the purchaser thereof; that the defendant is

informed and believes, and upon such information and

belief alleges, that upon said sale the merchandise upon

said "Catherine Sudden"' loaded below deck and insured

by plaintiff was sold for five hundred and thirty (530)

dollars, and defendant is informed and believes, and upon

such information and belief alleges, that said merchan-

dise, at the time of said sale, was of a value greatly in

excess of the price at which it was sold. And defendant

further alleges, that with said lighterage plant so as

aforesaid delivered to said plaintiff, said insured mer-

chandise could have been landed at Nome; that plaintiff

did not in any way seek to arrange with said Corwiu Com-

pany or with any of its officers, agents or servants, for

the landing or delivery to plaintiff of said insured mer-

chandise, or any part thereof, nor to^ secure from said

Corwin Company, or any of its officers, agents or servants

nor from said vessels, "Pitcairn" or "Rube Eichardson,"

the return or delivery to plaintiff of any of the insured

merchandisetaken from said "Catherine Sudden" as here

in alleged, nor fo^r compensation therefor, and did not

in any way seek, and has not in any way sought, to ar-

range or agree with said Corwin Company, or any of itii

officers, agents, or servants, for the amount to be allowed

or paid to said Corwin Company by way of salvage for

said Insured merchandise, and did not in any way seek,

by purchase of said insured merchandise at said auction

sale, or otherwise, or at all, to recover said insured mer-
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chandise, or otherwise to reduce the loss to plaintiff

or to this defendant, and defendant is informed and be-

lieves, and upon such information and belief alleges, th \t

had the plaintiff sought to secure the delivery to it of

said insured merchandise, or had bid in said merchandiwo

as said auction sale, it could and would have greatly les-

seneil the loss to plaintiff ujxjn said merchandise; that

upon the arrival of said "Catherine Sudden" at Nome the

weather was calm, and said insured merchandise could

have been safely landed and delivered to plaintiff, and de-

fendant is infomied and believes, and upon such infor-

mation and belief alleges, that said merichandise would

have been delivei'ed to plaintiff if plaintiff had sought to

secure delivery thereof.

And further answering unto the complaint, defendant

deni(s tliat the said vessel, the "Catherine Sudden," and

the merchandise, valued in the policy herein sued upon at

five thousand two hundred and fifty (5,250) dollars, or

either, was, on the 3d day of June 1900-, and while said

vessel \\as proceeding upon the voyage in the complaint

mentioned, or at any time, or at all, sunk by a peril of the

sea, or that said merchandise then and there, or then, by

reason of perils of the sea, or otherwise, became a total

loss, or a loss, to the damage of plaintiff in the sura of

five thousand two hundred and fifty (5,250) dollars, or

any other sum, or that, except as in this answer set forth,

any part of said merchandise was lost, to the damage of

plaintiff in any sum.

And defendant denies that said merchandise, by and

with, or by, or with, the consent of an agent of defendant,

was duly, or otherwise, sold in one lot, or otherwise, :.t
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publLc auction, or otherwise, for whom it might concern,

or otherwise. Defendant admits that said merchandise

was sold at auction, but as to the averments of the com-

plaint that the amount of said sale did not exceed five

hundred (5O0) dollars, and that the proceeds of said sale

have never come to the hands or into the possession of

plaintil'f, but were retained by the salvors of said mer-

chandise, to be applied to their claim for salvage upon

the same, defendant says that it has no information or be-

lief sufficient to enable _it to answer said averments, and

upon that ground denies that the amount of said sale did

not exceed five hundred (500) dollars, and denies that the

proceeds of said sale were retained by the salvors of said

merchandise, to be applied to their claim for salvage upon

the same.

And defendant denies that at any time plaintitl'.s loss

upon said property was adjusted, or that plaintiif at any

time furnished defendant with due and proiier, or due,

or proper, proofs of loss, or of interest in said property.

And defendant denies that defendant at any time ad-

mitted plaintiff's loss upon said property to be a loss by

a peril of the sea, or that the amount thereof was live

thousand two hundred and fifty (5,250) dollars, or any

other sum.

iVnd further answering unto the complaint, defendant

denies that on the 3d day of June 1900, and while said

vessel, the "Catherine Sudden,'' was proceeding upon the

voyage in the complaint mentioned, the merchandisi', ysX-

ued in the policy herein sued upon at il\ree thousand

(;3,000) dollars, became a total loss by perils of the sea,

to the damage of plaintiff in the sum of three thousand
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(3,000) dollars, or in any sum greater than twenty-five

hundred (2,500) dollars. In this behalf defendant al-

leges that the said property valued in said policy at three

thousand (3,000) dollars was the launch, scow and surf

boat, or boats, hereinbefore in this answer referred to, au'l

that said launch, Sicow and surf boat, or boats, were at

Nome, Alaska, delivered to plaintiff by the salvors there-

of upon the payment by plaintiff to said salvors of twenty-

five hundred (2,500) dollars. Defendant further alleges

that it is informed and believes, and upon such informa-

tion and belief allegies, that said launch, scow and surf

boat or, boats, were at all times of a value greatly in ex-

cess of said sum of three thousand (3,000) dollars, and

were at all times by plaintiff known to be of a value

greatly in excess of three thousand (3,000) dollars.

And defendant denies that at any time plaintiff's loss

upon said property was adjusted, or that plaintiff at any

time furnished defendant with due and proper, or due or

proper, proofs of loss of, or interest in, said insured prop-

erty.

And defendant denies that defendant at any time ad-

mitted its loss upon said property to be a loss by a peril

of the sea, or that the amount thereof was three thou-

sand (3,000) dollars or any other sum.

And further answering unto tlie complaint of plaintiff,

defendant denies that on the 3d day of June 1900, and

while said vessel, the "Catherine Sudden," was proceel-

ing upon the voyage in the complaint mentioned, or at

any other time, it became necessary, for the security, re-

lief and recovery, or security, relief or recovery, of the

merchandise laden on the deck of said vessel, to pay to
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salvors thereof, or that plaintiff did at any time pay to

the salvors of said pro^jerty, for the relief, preservatioii

and recovery, or relief, preservation, or recovery of said

property, the sum of four thousand (4,000) dollars, or

any sum in excess of twenty-live hundred (2,500) dollars.

And defendantdenies that defendant became liable to pay

to plaintiff, for the relief, preservation and recovery, or

relief, preservation or recovery of said property, the said

sum of four thousand (4,000) dollars, or any other or

greater sum than such proportion of twenty-five hundred

(2,500) dollars as the insurance writtem by defendant up-

on said merchandise laden upon the deck of said vessel

bore to the value of said property so laden.

And defendant denies that at any time plaintiff's said

alleged loss was adjusted, or that defendant at any time

admitted any loss suffered by plaintiiJ to be a loss by a

peril of the sea.

Defendant admits that plaintiff has heretofore de-

manded of defendant the payment of eight thousand two

hunderd and fifty (8,250) dollars as payment for its al-

leged loss upon the merchandise described in the policy

of insurance annexed to plaintiff's complaint, and admits

that defendant has refused to pay the same, but defendant

denies that it has neglected to pay said loss, or any part

thereof, and denies that plaintiff has ever deinauded of

defendant payment of the sum of four thousand ( 4,000

'

dollars for or because of any payment made by plaintiff

to the salvors of said merchadise so laden upon said ves-

sel, or any part thereof.

And further answering unto the complaint, defendant

denies that the said vessel "Catherine Sudden" was, -it



34 The Standard Marine lusurnnee Co., Ltd.,

the time of effecting the insurance in the complaint al-

leged, or at the time of her departure upon the voyage in

the complaint alleged, seaworthy. In this behalf defend-

ant alleges that in making the voyage mentioned in the

complaint, at and during the time said voyage was undei--

taken, it was to be anticipated that ice might be encoun-

tered in said Behring Sea, and defendant is informed and

believes, and upon such information and belief alleges,

that said vessel was of insufficient strength to be sailed

in said sea under said circumstances.

II.

And further answering unto the complaint of plaintifiP

defendant alleges,

1. That the policy of insurance attached to the com-

plaint herein was issued as in the complaint alleged.

2. That the vessel named in said policy of insurance,

and upon which was laden the merchandise therein and

thereby insured, was owned by the plaintiff, and was by

the plaintiff despatched upon the voyage in the policy

mentioned, to wit, a voyage from San Francisco, Cali-

fornia, to Nome, Alaska.

3. That the said vessel with its said insured cargo on

board sailed from San Francisco, California, bound for

Nome, Alaska, and while prcceeding upon isaid voyage, and

on or about the 28th day of May 1900, passing through

and out of Umalak Pass into Behring Sea, met drift ice,

and within twenty-four hours thereafter met with largr-

field® of ice, and within forty-eight hours thereafter ran

into and was surrounded with heavy ice, and thereafter

and on or about the 3d day of June, 1900, said vessel was

struck by ice on her port bow and said lx»w was thereby
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stove in. That by reason of this injury to said vessel she

was so crii>pled that she was iCom]M?lled to seek and ob-

tain assistance from other vessels which were then and

there in her immediate vicinity.

4. That the property insured by defendant, then and

there on board said "Catherine Sudden," consisted of mis-

cellaneous merchandise stowed under deck, and a lighter-

age plant, consisting of a launch, scow and surf boat, or

boats, loaded upon the dock of said "Catherine Sudden."

In the vicinity of said "Catherine Sudden" at said time

were the sailing vessels "Pitcairn" and "Rube Richard-

son" and the steamer "Corwin," the said "Corwin" bo-

longing, as defendant is informed and believes, to the

Corwin Trading Company. Defendant is informed ami

believes, and upon such information and belief alleges,

that considerable portions of said insured merchandise

stowed below deck were taken from said "Catherine Sud-

den" upon board said vessels "Pitcairn," "Rube Richard-

son" and "Corwin." That plaintiff then and there ar-

ranged with the captain commanding the "Corwin" to tow

said "Catherine Sudden" and said launch, s,cow and surf

boat, or boats, into Nome, Alaska, and then and there

agreed to pay as salvage for towing said launch, sco-w and

surf-boat, or boats, the sum of twenty-five hundred (2,500)

dollars, whereupon said "Corwin" did so tow said launch,

scow and surf-boat, or boats, and said "Catherine Sud-

den," with so much of said insured cargo thereon as had

not been taken from here as hereinbefore alleged, into

said Nome, Alaska.

5. Defendant is informed and believes, and upon such

information and belief alleges, that plaintiff sailed the
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said "Catherine Sudden" into said ice, knowing full well

that so to do endangered the safety of said vessel, and

that so to do was not consistent mth good seamanship or

with due and proper care, and that plaintiff, when ice was

eacountered, in the exercise of proper care should have

changed the course of said vessel and have sought oiJen

water or a port of safety until danger from ice between

San Francisco and Nome had passed.

6. That upon the arrival of said "Catherine Sudden"

and said launch, scow and surf-boat, or boats, at Nome,

in tow of the "Oorwin," said launch, scow and surf-boat,

or boats, were delivered to plaintiff, and, upon the sug-

gestion of the agent of plaintiff at Nome, a survey was

held upon said vessel and cargo, which resulted in the

condemnation of said vessel and cargo and a recommenda-

tion that they be sold, whereupon said vessel and cargo

were sold at public auction ; that the sale of said carg

.

was by manifest lots, without inspection, or opportunity

to inspect, by the purchasers thereof; that defendant is

informc-il and believes, and upon such information and

belief alleges, that upon said sale the merchandise upon

said "Catherine Sudden" loaded beloT\^ deck and insured

by plaintiff was sold for five hundred and thirty (530)

dollars, and defendant is informed and believes, and upon

such information and belief alleges, that said merchan-

dise, at the time of said sale, was of a value greatly in ex-

cess of the price at which it was sold, and defendant

further alleges that with said lighterage plant, so as

aforesaid delivered to said plaintiff said insured merchan-

dise could have been landed at Nome; that plaintiff did

not in any way seek to arrange with said Corwin Com-
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pany, or with any of its officers, agents or servants, for

the landing or delivery to plaintiff oi said insured mer-

chandise, or any part thereof, nor to secure from said

Corwin Company, or any of its officers, agents or ser-

vants, nor from said "Pitcaim" or Kube Richardson," the

return or delivery to plaintiff of any of the insured mer-

chandise taken from said "Catherine Sudden" as hei*ein

allegetl, nor for compensation therefor, and did not in any

way seek, and has not in any way sought, to arrange or

agree with said Cor^vin Company, or with any of its offi-

cers, agents or servants, for the amount to be allowed or

paid to said Corwin Company by way of salvage fur said

insured merchandise, and did not in any way seek, by pur-

chase of said insured merchandise at said auction sale, or

otherwise, or at all, to recover said insured merchandise,

or otherAvise to reduce the loss to plaintiff or to this de-

fendant. And defendant is informed and believes, and up-

on such information and belief alleges, that had the plain-

tiff' sought to secure the delivery to it of said insured

merchandise, or had bid in said merchandise at said auc-

tion sale, it could and would have greatly lessened the

loss to plaintiff upon said merchandise; that ui>on the ar-

rival of said "Catherine Sudden" at Nome the weather

was calm, and said insured merchandise could have been

safely landed and delivered to plaintiff, and defendant

is informed and believes, and ujmmi such information and

belief alleges, that said merchandise would have been de-

livered to plaintiff if plaintiff had sought to secure de-

livery thereof.
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Wherefore defendant prays that plaintiff take nothins^'

in this action, and that defendant have judgment for its

costs.

, VAN NESS & REDMAN,

Attorneys for Defendant.

State of California,

City and County of San Fi'ancisco,}
-C5 *-^-"^-^^.,l

W. S. Davis, being duly sworn, deposes and says : that

J. B. F. Davis & Sooi are the general managers of the

defendant in and for the State of California, and that

affiant is a member of said firm and one of said general

managers ; that affiant has read the foregoing answer and

knows the contents tliereof, and that the same is true of

his own knowledge, except as to the matters therein stated

upon information or belief, and that as to those matters

he believes it to be true.

W. S. DAVIS,

Subscribed and sworn to before me this 26th day of

July, 1901.

[Seal] FRANK L. OWEN.

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Service of the within Answer admitted

this 27th day of July A. D. 1901. Nathan H. Frank, At-

torney for Plaintiff. Filed July 29th, 1901, Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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lit the Ciroidt Court of the United Statcfi, in and for the

Ninth Circuit, Northern District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

vs.

THE STANDARD MARINE INSUR-
ANCE COMPANY, LIMITED, of

Liverpool, England (a Corporation),

Defendant.

Amendment to Complaint.

By leave of Court first had and obtained, plaintiff

amends its complaint on file in the above-entitled action,

as follows:

By inserting on the line before the last paragraph IV,

on page 3, after the word "sea," the following : "and other

dangers in said policy insured against."

By inserting on line 18 of page 6, after the words, "perils

of the sea," the following: "and other dangers in said

policy insured against."

By inserting on line 20 of page 9, after the words

"perils of the sea," the following: "and other dangers in

said policy insured against."

By inserting on line 20 of page 12, after the words,

"perils of the sea," the following: "and other dangers in

said policy insured against."

NATHAN H. FRANK,

Attorney for Plaintiff.
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Stipulation as to Amendment to Complaint.

It is hereby stipulated that the foregoing amendment

may be filed in the said action, and that verification there-

of is hereby waived

—

It is further stipulated and agreed, that the denials in

the said original answer concerning the loss of said

goods and merchandise by perils of the sea, shall be

deemed to include and apply tO' the foregoing amendment

with the same force and effect as the said denials now

apply to the said allegation that said merchandise was

lost by perils of the sea.

Dated, April 9th, 1902.

VAN NESS & EEDMAN,

Attorneys for Defendant.

NATHAN H. FRANK,

Attorney for Plaintiff.

[Endorsed] : Filed April 17, 1902. Southard Hoffman,

Clerk.
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No. 13,097.

//( the Circuit Court of the Uuitcd States, for the Norllrrn

District of California.

NOME BEACH LIGHTERAGE! AND
TRANSPORTATION COMPANY (a

Corporation )

,

Plaintiff,

vs.

STANDARD MARINE INSURANCE

COMPANY, LIMITED, OF LIVER-

POOL, ENGLAND (a Corporation),

Defendant.

Verdict.

We, the jury, find in favor of the plaintiff, and asses.^

the damages at the sum of |9194.S4/100.

W. S. MILLER,

Foreman:

[Endorsed] : Filed December 19, 1902. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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No. 13,097.

/;( the Ciroiiit Court of the United iStates, for the Northcrii.

District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation
)

,

Plaintiff,

vs.

STANDARD MARINE INSURANCE
COMPANY, LIMITED, OF LIVER-

POOL, ENGLAND (a Corporation),

Defendant. /

Judgment.

This .cause having come on regularly for trial upon

the 8th of December, 1902, before the Court and a jury

of twelve men duly impaneled, Nathan H. Frank, Esq.,

appearing as attorney for the plaintifif, and T. C. Van

Ness, Esq., appearing as attorney for the defendant, and

the trial having been proceeded with upon the 8th, 9th,

10th, 11th, 12th, L5tli, 16th, 17th, ISth and 19th days of

December, 1902, being in the November 1902 term of sai<l

court, and evidence, oral and documentary having been

introduced upon behalf of the respective parties, and the

evidence having been closed, and the cause having been

argued to the jury by the attorneys for the respective par-

ties, and the Court having delivered its instructions to
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the jury, and the jurj', having, after due deliberation, re-

turned the following verdict, which was recorded, viz:

"We, the jury, find in favor of the plaintiff, and assess

"the damages at the sum of $9194.84/100" ; and the Court

having ordered that judgment be entered herein in ac-

cordance with said verdict and for costs:

Now, therefore by virtue of the law, and by reast>n of

the premises aforesaid, it is considered by the Court that

Nome Beach Lighterage and Transportation Company,

plaintiff herein, do have and recover of and from The

Standard Marine Insurance Company, Limited, of Liver-

pool, England, a corporation, defendant herein, the sum

of nine thousand, one hundred and ninety-four and

84/100 dollars, together with its costs in this behalf ex-

pended, taxed at |10G.10.

Judgment entered December 19, 1902.

SOUTHARD HOFFMAN,
Clerk.

A true copy—attest:

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed December 19, 1902. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Cirvuit Court of the United States, Ninth Judicial

Circuit, in and for the Northern District of California.

NOME BEACH LIGHTERAGE and

TRANSPORTATION COMPANY,
vs.

STANDARD MARINE INSURANCE
COMPANY, LIMITED, etc. I

Certificate to Judgment-Roll.

I, Southard Hoffman, clerk of the Circuit C\)urt of tlie

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the forego-

ing papers hereto annexed constitute the judgment-roll

in the above-entitled action.

Attest my hand and the seal of said Circuit Court,

this 19th day of December, 1902.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed: Judgment-roll. Filed' December 19,

1902. Southard Hoffman, Clerk. By W. B. Beaizley,

Deputy Clerk.



vs. Nome Beach JA(]li1craijc etc. Co. 45

In the Circuit Court of the United IStates, Ninth Judicial

Circuit, in and for tlie NortJicrn District of California.

NOME BEACH LIGHTEKAGE AND
TKANSPOliTATION COMPANY (a

Corporation).

Plaintiff,

vs.

THE STANDARD MAPvINE INSUR-

ANCE COMPANY, LIMITED, OF
LIVERPOOL, ENGLAND (a Corpo-

ration),

Defendant.

,

No. 13,097.

Defendsnt's Bill of Exceptions.

Be it remembered: That tliis cause came on for trial

on the Sth day of December, 1902, before the Court sit-

ting with a jury; Nathan H. Frank, Esq., appearing for

the plaintiff, and Messrs. Van Ness & Redman appearing

for the defendant ; whereupon the following testimony was

taken and proceedings had, and a jury having been im-

paneled, the attorneys for the plaintiff and defendant,

respectively, made their opening statements. That the

attorney for the defendant then and there made the fol-

lowing statement

:

"One of the points that will be submitted to you in

this case is, whether or not this plaintiff sent, under the

circumstances, at that season of the year and at that

time, a seaworthy vessel upon that voyage. There is

no question but what she was seaworthy so far as open
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water is concerned, but whether or not sending that

vessel up with Captain Panuo, who was in charge of her,

under instructions to get into Nome at the opening of

the season, they did not liuowiugly send a vessel that

was incompetent to go through the ice under those cir-

cumstances simply to her death if she went in the ice.

That proposition involves a technical defense on the

question of seaworthiness, and his Honor will instruct

you in that regard. That is not our principal defense,

but that is one of them, ^\'hatever the fact might be

about the "Sudden's" seaworthiness in open water, or

in an ordinary sea, we are not claiming that she was

unseaworthy in those particulars. Our claim is that

she was not a ship that was fit to be put into the float-

ing ice of Behring Sea at that season of the year. * * *

That is all the claim we make."

The plaintiff then offered and read in evidence the

policy of insurance. It was admitted by counsel for de-

fendant that the policy as used was written; that it is

a fact that it is admitted by the answer that the policy

was executed, and that the goods mentioned were
shipped on board for the voyage in the complaint men-
tioned. The defendant further admitted the corporate

existence of the plaintiff, the issuance of the policy as

alleged in the complaint, the insurance thereby of the

goods .mentioned in the complaint of the merchandise

therein described, on the vessel therein named, for the

voyage therein stated.

Plaintiff offered in evidence, and read, the deposition

of John L. Panno, upon the taking of which deposition

said Panno testified as follows:



vs. Nome Beach Lightcracje etc. Co. 47

My name is John Lewis Pauuo; my age; 67; am a sea-

faring man. I was captain in command of the "Catherine

Sudden" on trip from San t'rancisco to Nome, Alaska, in

the spring of 1900. Left San Francisco April 28th, 1900.

The "Catherine Sudden" was dispatched to Nome by the

Nome Beach Lighterage and Transportation Company.

I considered the "Catherine Sudden" a strongly built

vessel for the Behring Sea trip. Whalers are specially

constructed for that purpose. Some vessels so con-

structed differ from vessels not so built, some in one

thing and some in another. Some use iron, and some

use hard wood for sheathing on the bow, so that the ice

won't go through, so it cannot cut into the main plank-

ing.

Q. Where was the "Catherine Sudden" deficient, if

deficient at all. in those particulars?

A. I do not think she was deficient anywhere.

Q. I understood you to say that whaling vessels and

cutters are built for that kind of a voyage, and this ves-

sel was not; did I understand you correctly?

A. What I had reference to was, that they were

built to go into that ice, buck it and go through it at

any time. There are a good many of them lay up there

(luring the winter.

Q. In what respect did the "Catherine Sudden" differ

in her construction as compared with those vessels that

you refer to?

A. From some of those vessels she did not differ at

all; some are not sheathed for it. » * * By being

sheathed I mean a piece of wood put on the bow, so they
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(Deposition of John L. Panno.)

can hit a piece of ice. Some of tlie vessels are so built.

Tlie "Catlierine Sudden" was not so built.

Q. Did she have any iron in her construction, so as

to withstand the elfect of the ice?

A. Yes, sir, she had all she needed.

The witness continuing testified: The "Catherine Sud-

den" had iron up and down her stem. I had no orders

from the owners of the vessel in relation to the time

that I was to make on that trip in going from here thei'e.

1 was master of the vessel, and was to do what I thought

best. I had no directions from the owners in regard to

putting in at any port on the way up before to the Beh-

ring Sea. In going from San Francisco to Nome on that

particular trip I had no instructions or directions from

any officer or agent of the Nome Beach Lighterage and

Transportaion Company, as to whether or not I should

put into Dutch Harbr on the trip. I do not remember

when I entered the Behring Sea on that voyage, but I

tiiink it was about the 2Sth—I cannot tell, exactly.

Q. Was it in April, or May, that you got there?

A. It was not April. * * * I do not remember
the date.

The witness continuing testified: Whatever the date

was on which I encountered ice in the Behring Sea, it

was about 5 o'clock in the afternoon. It was a clear

day, all open space, all clear. The ice was down on the

lee beam, about five miles away. When I first sighted

the ice, I presume I might have put about, if I desired,

and have gone to Dutch Harbor. As a matter of

seamanship I could have done it, because I could have
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(Deposition of John L, Panno.)

come back to San Franciso if I so desired. I was eight

days in the ice before I was taken out of the ice and to

Nome. There was in the ice, at the same time, the

steamer "Portland." There were two steamers laid

right alongside of us that night, before we got away the

next morning, brigs and schooners, and on going aloft

I could see thirty vessels right around me. The steamer

"Portland," the brig "Pitcairn," and the schooner "Rube

Richardson" communicated with us. Our cargo was a

general cargo, but consisted principally of coal, lumber

and machinery, and some general stores. I do not know
how much coal we had on board. We had approxi-

mately two hundred tons of coal on board. I did not

know who owned the coal; did not know anything about

the cargo at all. The steamer "Corwin" took coal out

of the "Sudden" either while we were in the ice or on

the way to Nome. I cannot tell how much.

Q.' How is it, being there at the time, you do not

know what the "Corwin" took out of your vessel?

A. If you were on board a ship, and had only a place

as big as that to stand on, about two by four, and the

vessel going down, if you did not know but what she

would be going down any minute, what would you know

about anything going on?

The witness continuing testified: The "Rube Richard-

son" people also took something out of the "Sudden,"

some flour, and some bread, that would have been

spoiled. T told them to take it out and take it up to

Nome, and if there was any salvage to pay on it we

would pay it. I never heard of it afterwards. I made



50 The Standard Marine Insurance Co., Ltd.,

(Deposition of John L. Panno.)

efforts to get it back afterwards, when I got to Nome. I

went to the vessel afterwards, when we got to Nome.

Q. And what trouble did yon have about the matter?

A. They just took it, and said it belonged to them.

Q. Did you make any effort, after you got up there,

to get from the "Corwin" any compensation for the coal

and stuff they had taken?

A. Well, I don't know what I might say about that.

When I got to Nome, the "Corwin" people took charge

of the vessel. I went there a dozen times after we got

in, and they said they owned the vessel and cargo, and I

had no right to anything.

Q. Did you make any further effort to collect from

them the value of the stuff they had taken?

A. 1 suggested to them that they should deposit that

money in some bank, or something, there, to the credit of

the vessel, but they said that everything belonged to

them and they kept the whole thing. I did not make

any further effort than that to get the value of the stuff

they had taken. I was towed from the place where we

were packed in the ice to Nome by the "Corwin." The con-

dition of the vessel at that time was, that her stem was

out, and her mast was gone, and her upper decks were

all cut to pieces and she was all to pieces anyhow by the

"Corwin's" people getting the stuff out from between

decks as fast as they could, to get her up; they cut down

everything. The "Sudden" cast her anchor about two

miles from the beach.

Q. Was that the usual place for anchoring?

A. We anchored her pretty well off, not knowing ex-
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(Deposition of John L. Panno.)

actly how the beach was. It was none to far off. When

I got there I was to report to Captain Morine. I found

him and reported to him. I found him sick. I went to

him, presuming he was agent up there. I got that idea

from the people who owned the vessel here, who sent me

up there. He said to do the best I could with the vessel,

I do not know whether Capt. Humphrey acted for the

Nome Beach Lighterage and Transportation Company

in relation to the "Catherine Sudden." All I know is

that Captain Humphrey paid f2,500 for lighters and then

he took the lighters for security and done his own work

with them. I do not know whether or not Captain

Humphrey took any of the cargo out of the "Sudden"

and towed it ashore with the launch and lighters that

had gone up on the "Sudden," because, when I got there

in Cape Nome, I had no way to find that out. I was

turned out of the ship by Captain Tuttle, of the "Bear,"

you might say. The "Corwin" people posted up a card

on a piece of the mainmast that I was no longer master

of it. They did it through Captain Tuttle, of the "Bear,"

he gave over the ship to them. The whole of the cargo

of the "Sudden" was taken out of her during the time

I was there. The cargo was gotten out of the "Sudden"

by lighters. I think everything was out of her but a

little coal. I do not know what launch or launches, or

tug or tugs, were used in tlie work of getting the stuff

to shore, but I think Captain Humphrey had ours for

a spell, and had one of his own. I mean the "Dorothy,"

the one that belonged to the ship that he towed in there.

I saw Captain Humphrey use the "Dorothy" in getting
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(Deposition of John L. Panno.)

the things from the "Sudden'' and from the "Sudden" to

the beach.

Q. How do you know that in addition to the "Doro-

thy" he used the other tug?

A. I saAV them all. I do not know how long it took

Captain Humphrey to discharge the "Sudden" and get

her cargo from the ship to the shore.

Q. About how long?

A. Well, I will put it down three weeks.

The witness continuing testified: I remember the fact

that there was a sale held on shore of the cargo of the

"Sudden." Everything was sold aboard the ship. The

auction was ashore, and everything was sold by the bills

of lading. None of the cargo had been taken out by

Captain Humphrey before that sale. Between the time

the "Sudden" arrived in Nome and the time of the sale,

the "Dorothy" discharged the "Corwin" according to my

contract. By my contract I mean this written paper

that Mr. Frank says he has, this written agreement. I

had no other contract with the "Corwin," except what

was pu( into this writing. Captain Simmie had charge

of the "Dorothy" during the time she was unloading the

"Corwin." Captain Simmie went up from here on the

"Sudden" with me. While I was at Nome it was smooth

water. It was good weather until I left. I stayed in

Nome from June 10th until July 28th, I had had ex-

perience in going through the ice before, off Cape Horn,

but never any Behring Sea ice. I do not know by whom
the goods sold at Nome were purchased, nor who bought

the coal that was sold, nor the lumber. The price of
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(Deposition of John L. Panno.)

coal, wlien I got to Nome, was $100 per ton. The price

of lumber was all the way from $100 to $160 per thou-

sand feet, $160 a thousand for clear boards for building-

boats. The kind of lumber that came out of the "Sud-

den,"' having been through salt water, and lying on the

beach, I do not suppose it was worth over $25 a thou-

sand. It was pine lumber. Some of it was black with

coal dust but how much I don't know. There were

some case goods on board, and some barrels of liquor,

and some hardware. I did not observe the condition of

these goods after they were landed on the beach. I do

not know what became of the case goods. I stopped

aboard the "Catherine Sudden" until I was turned out

of her. That was about a week. During that week

nothing was done toward unloading her.

Upon cross-examination the witness testified: In my

opinion, the "Catherine Sudden" was seaworthy for a

voyage from San Francisco to Nome at that season of

the year. The sheathing upon the vessels I have spoken

about going into Behring Sea was for the purpose of

bucking the ice. Vessels are not sheathed to go into

the Behring Sea, but for the purpose of going into the

Arctic Ocean. By bucking the ice I mean, that they

ram it, and work their way through it. There w^as no

occasion, on that voyage from San Francisco to Nome
to buck the ice. At the time I got into the ice, some
came together a little. There would be cakes of ice all

through it.
I

Q. There would be cakes of ice, but there was aj clear

channel?
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A. It would be just like a street here.

Q. Perfectly navigable? A. Yes, sir.

Q. And all the other vessels went through there

with perfect safety? A. Yes, sir.

Q. What was the peculiar nature of the accident

that happened to you that wrecked your vessel, and

which the others escaped?

A. Well, I was coming down one of those leads all

right, and I got down, and there was a cake of ice here,

you might say, and one here and I calculated going

down through there all right. This cake here gave a

slough, I suppose the tide caught it, and it hit the bow,

and it turned over like that. (Showing.) We were

going along in perfect safety, and a cake of ice suddenly

was throw;n across our bow, was projected underneath

the water, and struck us underneath the water. It did

not come near us on top of the water. I really struck

a submerged cake of ice. If the ice had been square,

the same as it ought to have been, I never would have

hit it. It had a projected point underneath, and that

struck me. By the looks of things, that was blue ice;

it looked more like fresh water ice. If it had not been

for that, I would have sailed through perfectly safely.

About thirty vessels sailed through there at the same

time I did. I could see thirty from aloft, all around us.

Most of them were sailing vessels. There were four or

five steamers, after this cake of ice struck us. The ves-

sel came submerged to the upper deck. There remained

above water about five or ten feet aft. I will say,

about ninety oer cent of her was under water. If it
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bad not been for the empty water casks we had, she

would have sunk entirely. That was the condition when

the "Corwin" took charge of her. The flour and bread

taken by the "Pitcairn" and the "Rube Richai'dson"

would have perished if they had not taken it off. I told

them to take it. and I said: "If you get into Nome, what-

ever salvage is on it we will pay it." When I went to

Tape Nome, I went and demanded it, but could not get

it. There was not any court there, or any means which

could compel them to give it up. We were at the mercy

of everybody when we got there. We had no specifiic

agreement at all with the "Corwin" in regard to the sal-

vage they were to have for saving the "Sudden" and her

cargo, but had an agreement in reference to the saving

of the "Dorothy" and the launches, and that agreement

was in writing. After they towed her into Nome, I

made as many as a dozen applications to them, with a

view of getting possession of the ship and cargo, but

each time they refused. They claimed they had the en-

tire control and right to it, and the right to sell it. I

did not have any means to prevent them from doing it.

Tliere were no court there that T could apply to.

Q. Did you apply to Captain Tuttle, of the "Bear," to

help you to prevent the salvors from keeping the vessel?

A. No. sir, personally I did not.

Q. Did you through somebody? A. Yes, sir.

The witness continuing testified: I sent Captain Hum-

phrey to Captain Tuttle. I did not succeed in getting

any aid in that direction. He gave it all to the "Cor-

win." During the week I was on board, and before the
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"Corwin" people turned me out of tlie vessel, I did not

have at my command any means to discharge that cargo.

If I had had the means to discharge it, they would not

let me do it. The cargo was a general cargo—^a large

number of different shippers. I do not know to whom

the coal on the "Sudden'' belonged, or whether part, or

any, of it belonged to the plaintiff. With reference to

the coal taken off the ship by the"Oorwin," I do not know

whether it belonged to plaintiff or to some one else, and

don't know what they did with it, or where it went, I

I saw some on the "Corwin"; I don't know how much.

I saw some on the decks of the "Corwin"; how much, I

could not tell ; ten tons, I would say. I did not buy or sell

any coal or lumber when I got to Nome. If I sold a ton

or two when T got there, I would have got one hundred

dollars for it. I don't know if that is all I could have

sold. There were different prices as different vessels

came in. I do not think I could have sold 2O0 tons at

that price ; this was an offer I had for a ton or two. Be-

fore the sale at auction the price of coal and everything

else had dropped; the bottom dropped out of it. All

the vessels came in, and the bottom dropped out of the

market. This price of one hundred dollars a ton has

reference to only a ton or two, and before the auction

sale. I sold some lumber for some parties up there

after I came ashore, after the auction sale. It was not

lumber off the "Corwin." It was different lumber. It

was unsubmerged lumber. I do not pretend to say that

the lumber that came out of the "Sudden" had any such

value. There was no peculiarity in the navigation of the
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Behring- Sea ujiou this voyage, differing from the uavi-

gation on any other voyages that I have been on, and

my experience in other parts of the world rendered me

capable and fit for navigation through the ice at the

Behring Sea. If the "Oorwin" people had not come

along and rescued her as she did, I presume that she

uonld have soon went to the bottom. I was prepared

to abandon the "Sudden." I had no means to save her.

I did all I could to save her. As far as I was concerned,

she was a g-oner. Captain Humphrey took the

"Dorothy" and the launches, and held them as security

for his loan of |2,500. By security for his loan I mean,

he paid the coin, the |2,500 for salvage and held the

lann<-hes for the repayment of the f2,500 to him, and col-

lected all the towage bills, and used the tugs in his own

business. He first employed them to take the cargo out

of the "Corwin," in accordance with my contract, as part

payment of the salvage, and after the sale he used them

in taking the cargo out of the "Sudden" and other ves-

sels. T did not have any money or funds up there be-

longing to the Nome Beach Company. This was the

initial trip of the entire venture. The "Sudden" was

going up there to establish the Nome Beach Company

at that place, and she got in among the very first ves-

sels that got in. There was no means of providing any

funds for this company, except by means of the "Sud-

den." If Captain Morine had not been sick there would

have been plenty, but he was too ill to attend to busi-

ness. He came down here and died as the result of the

illness he was suffering from then. I have been going
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to sea since I was ten years old; have been master since

1860, forty-two years ago. During those forty-two years

I have been all over the world; there is no part of the

world but what I have been. I have been going con-

stantly to sea during those forty years. I sailed three

vessels for twenty-seven years.

Upon redirect examination the witness testified: It

was the "Oorwin" people turned me out of the "Sudden."

I suppose it was the purser. He told me he had charge

of the vessel, and he was going to put anotlier man there

in my place, and he put a notice on paper on a piece of

the mainmast that was there, that I was n'o longer

wanted there.

Q. And then you left?

A. What else could T do?

Q. Then you left? A. Yes, sir.

The witness continuing, testified: I had a dozen inter-

views in reference to the stuff that was left on the "Sud-

den." There were four or five of them. It was a com-

l)any, like the ship "Sudden." They had a place on the

beach, where they landed the stuff, and I suppose I was

down there twenty times. I would say to them, "What

right have you to keep so and so?" and they would say:

"Captain Tuttle gave us the right." That was the sub-

stance of our conversations. I did not make any en-

deavor to make any arrangements with the "Corwin"

people as to the payment of salvage.

Q. If there was anything you said to the "Corwin"

people or anybody else up there, with a view to getting

back for the Nome Beach Lighterage and Transporta-
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tion Company, or to make any arrangements to get back

for tliem, any portion of that cargo or that vessel, state

what it was.

A. I had no other effort to make.

Q. If you made any other effort aside from what you

testified to in answer to my previous question, tell me

what you did.

A. I did not. I do not remember ever saying any-

thing more that was to the point that I wanted; they

would only laugh at me.

The witness continuing, testified: I mean, when I

say that Captain Tuttle of the "Bear" gave it all to

the "Corwin," that there was no court there, and Cap-

tain Tuttle was the court. They called a meeting and

decided that what Captain Tuttle said was law. I had

a conversation with Captain Tuttle about the goods be-

ing turned over; I asked him why he gave it to the "Cor-

win"—gave it all to them and he said, as long as the

ship was going down, and they saved her, that they

ought to have it all. I heard of coal being sold thei'e

during the month of June for twenty dollars.

Upon recross examination the witness testified: I told

the "Corwin" people, "You have sold the cargo, and T

should think it is nothing more than right that yon

should deposit the money in some bank, or some place

here, or some good firm, and when there is a law comes

here to Nome, that salvage should be settled." Before

that I went to speak to them concerning the ship and

cargo, and protested against their taking possession of

the ship and cargo away from me, through a lawyer
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tliere in Nome. 1 went to them, and said I didn't see

why they should take hold of it, and they laughed at me;

and I though there was no fui'ther use in going there.

They would not recognize me; I was nobody. At that

time they insisted on their right to take it and sell it

for their own use; and that is the reason I made no ar-

rangement with the "Oorwin" people concerning the sal-

vage. They would not deal with me.

W. S. DAVIS, a witness called and sworn for plain-

tiff, testified as follows:

"I am a member of the firm of J. B. F. Davis & Son,

managers of the defendant insurance company. For the

firm, I attended to the marine insurance branch of the

business. T have been doing that for about eighteen

years. After the news of the loss of the "Catherine

Sudden" came to San Francisco, the plaintiff notified

me, and gave me freely all the information I asked for

respecting that loss. Myself and the reinsurers called

a meeting to hear the facts of the case. Mr. Van Ness

was at one meeting, and asked witnesses on our behalf

some questions respecting this loss. The plaintiffs pre-

sented to me many proofs of loss; I do not remember just

what I asked for at the time, but the proofs, as far as

I am personally concerned, that were furnisihed, were

satisfactory.

Q. Are there any facts that you now know of, or have

heard of since these proofs were furnished to yoii, other

and different from the facts that were then within your

knowledge?
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Mr. VAN NESS.—I except to the question as imma-

terial, irrelevant and incompetent.

The COURT.—The objection is overruled.

Mr. VAN NESS.—We note an exception.

The WITNESS.—None that I can remember.

The witness continuing testified: Having these facts

before me, I said to the plaintiff, regarding its right

under the policy and the amount that should be paid to

it, in my opinion the proofs that were furnished were

suflicient, and the loss should be paid, but that I could

not admit full liability, or liability, on account of being

stopped by my reinsurers. My company is a member of

the San Francisco Board of Marine Underwriters, and

was, at the time of issuing this policy, and at the time

of this loss. I know Walter Gollin.

Q. In stating to these gentlemen that their proofs of

loss were sufficient and satisfactory, did the fact that

it was stated that Walter Gollin had consented to the

sale have any effect on your judgment in the matter?

Mr. VAN NESS.—I object to the question as imma-

terial, irrelevant and incompetent.

The COURT.—You may answer the question.

Mr. VAN NESS.—We note an exception.

The WITNESS.—Yes, sir.

The witness continuing testified: For the reason that

I have known Mr. Gollin ever since I have been in the

insurance business, and I have great faith in his ability.

He has been a representative— He was the representa-
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tive of the Transatlantic Marine Insurance Company,

and settled many losses, and I have always kown him to

be strictly upright.

Q. Mr. Davis, did you consider that the interests of

your company were being attended to at Nome by Wal-

ter Golliu?

Mr. VAN NESS.—That is objected to, on the ground

that what Mr. Davis considered would not create power

in Mr. Gollin.

The COURT.—The testimony can go in, subject to this

objection. I will see later what his power was.

Mr. VAN NESS.—I desire an exception to Mr. Davis'

statement of what Mr. (loUin's powers were.

The COUET.—I will allow the answer. It is simply

preliminary.

A. I did not know, at the time I received notice of

the loss, that Mr. Gollin was in Nome represeruting the

underwriters. I did not attend the meeting when Mr.

Gollin was appointed agent, but hearing afterwards that

he had been appointed agent of the underwriters, I was

thoroughly satisfied with what he did.

Mr. VAN NESS.—I move that the answer be stricken

out as immaterial, irrelevant and incompetent, and not

responsive to the question that was asked.

This motion was denied, to which ruling defendant

then and there excepted.

The witness continuing testified: Before I took the

insurance on this cargo on the "Sudden" I had an op-

portunity to see whether or not she was sheathed on the
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ontside above the water line. I knew the nature of the

voyage the "Catherine Sudden" was going on, and that

it was more than ordinarily perilous and risky.

Q. I will ask you, Mr. Davis, whether or not, having

those facts in view, you did, or did not, charge a larger

rate of premium than the going rate of premium for that

vessel.

A. VYell, in my opinion we did.

Mr. VAN NESS.—I ask that answer be stricken out,

as not responsive.

The COURT.—No, sir.

Mr. VAN NESS.—Wc take an exception to the ruling

of the Court refusing to strike out that answer.

Q. Mr. Davis, did you, or did you not?

The WITNESS.—I will answer the question by saying

yes.

Q. Did this company subsequently make an abandon-

ment of this cargo to you?

Mr. VAN NESS.—We object to that as immaterial

and irrelevant and incompetent, in that it appears from

the evidence that the cargo arrived at the port of desti-

nation in specie, and that having arrived in specie there

can be no such thing as a constructive total loss made

by abandonment; and whether abandonment was made

or not is entirely immaterial.

The COURT.—That presents the question whether the

vessel did arrive at Nome this way: that is one of the

vital questions in the case. I will admit this testimony

and resolve the doubt in favor of the testimony.
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Mr. VAN NESS.—We note an exception.

Mr. FRANK.—I will show you this paper, Mr. Davis

(luinding witness a jjaper.)

The WITNESS.—1 do not know whether that is the

paper or not, but you served an abandonment on us,

which was returned and not accepted.

Upon cross-examination the witness testified: Origin-

ally the insurance on the cargo owned by the 'Nome

Beach Lighterage and Transiportation Company and

shipped on the "Sudden" was placed with the Standard

Marine, a company that I represent, and I reinsured a

considerable portion of the risk. The total insurance

by the Standard Marine was |13,000. The reinsurance,

I think, was .f12,000. When the loss occurred, all of

the original risk which I had insured had been reinsured,

with the exception of |1,000. The fact that I had rein-

surance did not iuliuence my mind in dealing with these

gentlemen. If I had had no reinsurance, I would have

paid the loss. I was stopped by my reinsurers. The rein-

surers asked for further proofs, and I was unable to

furnish them. I furnished them all I had. They were

at these meetings, and they heard everything that was

said. They protested to me, through Mr. Van Ness, in

writing, that if I paid the loss I would pay it at my peril.

I told Mr. Frank that I was having difficulty in collect-

ing the loss from my reinsurers, and that, if I could col-

lect from them, that I would settle the loss, and if they

had not stopped me, that I probably would have ad-

mitted full liability. I did not say to Mr. Fraok that
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I would recognize liability and pay that loss. I knew

from the beginning of this Nome Beach business, after

the news came down that the "Sudden" had been lost,

that my reinsurers were questioning liability in that

case, and believed and understood that they, unless they

received some proofs which would change their minds

from their earlier convictions, would not recognize lia-

bility. I did not want to admit liability, and be com-

pelled to p.ay the loss, unless I was positive that I was

going to collect from my reinsurers. That is what I

told him. I had with Mr. Kruse, the president of the

Nome Beach Company, practically the same conversation

that I had with Mr. Frank, and told him if my reinsurers

would follow, I would pay the loss; that the probabili-

ties were, if I could not collect from my reinsurers, he

would have to bring suit against us. I told Mr. Peunell,

the secretary of the company, practically the same thing.

I did not examine the "Sudden" before she sailed for

Nome, and was not asked to by anybody connected with

the Nome Beach Lighterage and Transportation Com-

pany. What the condition of the vessel was, I personally

do not know. The current and usual rate for insurance

ujwn vessels of that character at that time was from

two and a half to three and a half per cent on the cargo

under deck, and double rates on deck. That was the

usual and customary rate for vessels going to sea at that

season of the year. That would be for seaworthy ves-

sels. We always suppose vessels are seaworthy when

we take insurance on their cargo. We understand here

there is always a warranty of seaworthiness in every



66 The Standard Marine Insurance Co., Ltd.,

(Testimony of W. S. Davis.)

insurance on a vessel. If we liad considered the vessel

nnseaworthy, we would not have taken it at all.

Upon redirect examination the -witness testified: The

rate of insurance upon vessels going north was limited

to that season of the year; it was different in a later

season of the year, and less amount. A vessel going

to Alaska early in the season, we thoroughly understand

that she encountrs more or less storms and ice, and we

suppose, naturally, that the captain will use his best

judgment as to keeping out of the ice. There was no

restriction in the policy compelling him to. That is one

of the risks we take.

TTpon recross examination the witness testified: The

rate in the summer season is all according to the vessel.

A first-class vessel would range from one per cent to

two per cent. This rate of two and a lialf per cent for

cargo below deck and five per cent above deck is the

rate that is made on a first-class vessel for that trip in

the month of April. We considered this a first-class ves-

sel. I considered her a seaworthy vessel for that kind

of a trip at that season of the year.

Q. Is it not a fact that, as far as your personal de-

sires and wishes are concerned, in view of your business

relations witli all these people, you would very much

like to see the plaintiff get a verdict?

A. I would like to see the loss paid; and if you want

an addition to that, I think it ought to be paid.

Q. You would very much like to see the plaintiff get

a verdict in this case?

A. If you wish to put it that way.

Q. I wish to put it that way. A. Yes, sir.
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E. L. WOODS, a witness called and sworn for plain-

tiff, testified as follows:

"I am secretary of the Board of Marine Underwriters,

and have brought with me certain papers and docu-

ments of that association that were called for."

The witness produced certain correspondence and

papers in his possession as secretary of the Board of

Underwriters, and said papers were marked, respec-

tively, Plaintiff's Exhibits 1, 2 and 3, and were offered

in evidence by counsel for plaintiff and read as follows:

Plaintiff's Exhibit No. 1.

APPOINTMENT.
Whereas, the several insurance organizations repre-

sented in this board are accustomed to insure vessels

and their cargoes against perils of the seas; and where-

as, vessels insured may be wrecked or stranded in the

vicinity of Cape Nome, Alaska, or be damaged during

the voyage, so as to render it necessary to have assist-

ance or advice, or to put into Gape Nome, Alaska, or

some of the neighboring ports to refit: And whereas, on

such occasions cargoes may be jeopardized and losses

sustained, which it is supposed might be prevented by

the exertions of a trusted agent: Therefore it is deemed

useful to appoint an agent with power to act in preserv-

ing the property for the benefit of whom it may concern,

but with this power only; and with a view to that end,

the Board of Marine Underwriters of San Francisco has

made and hereby constitutes and appoints W. W. Gollin

its agent at Cape Nome, Alaska, to take measures for the
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presei'viug and defending of property insured by the re-

spective organizations represented therein, and for

diminishing losses thereon, or damage thereto, subject

to the accompanying instructions, which are to be ex-

liibited on all occasions when the agent is required or

may feel it necessary to act, so that no misunderstanding

may arise with parties assured or their representatives

as to the extent of the authority vested by reason of this

appointment. And the board hereby revokes all former

powers.

Witness our hands hereto attached, this 25th day of

May, A. D. 1900.

(Signed) WM. J. BUTTON,
President.

EDW. L. WOODS,
Secretary.

INSTRUOTIONS.

The agent is to be watchful at all times, and parti-

cularly so during and after a gale; and on hearing of

a wreck or wrecked property, he is to endeavor to be the

first to be on board the wrecked vessel, or at the place

of disaster, or where wrecked goods come on shore. If

the master, or other person representing the owners, is

in charge of property, the agent is to make himself

known, and to give all poper information, and obtain

promptly all material information—the name of the ves-

sel, master and voyage, and particulars as to cargo,

names of owners and consignees, and if the property is

found to be of sufficient value, and the agent has reason
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to think that the same may be insured by the under-

signed, he is instructed to send intelligence, with all rea-

sonable dispatch, to this city, stating the particulars in

writing, to be addressed to the secretary of the Board of

Marine Uunderwriters.

INTELLIGENCE.

The agent is also to furnish by mail, or other safe con-

veyance, such early intelligence of accidents, or other

circumstances of danger or distress as may occur in his

district or in the vicinity, and generally such informa-

tion as he may deem of importance to the insurance com-

panies.

The agent is to be careful to ascertain as promptly as

possible, whether any of the underwriters are interested

in the property, and when he ascertains that they are

not he is withdraw, and all action on his part is to termi-

nate.

SHIPS DRIVEN ON SHORE IN DISTRESS.

When ve.ssels are in distress, or driven on shore in the

neighborhood of the place where the agent resides, he

is immediately to offer to the master such services as the

nature of the case may require, and if the vessel is not

much injured, to endeavor to put her afloat in order to

perform her voyage; failing in this, and in case of ship-

wreck and a breaking up of the vessel, when neither the

owners of the vessel or goods, nor their representatives

are on the spot, the agent is to take such steps as he

may deem the best for the preservation of the property,
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by forwarding the same to this city, or to its destination

by other vessels, and with the least possible delay, using

reasonable economy in doing so. Small vessels can al-

ways be obtained, either by sending to this city, or at

the bays and inlets along the coast, in which stranded

cargoes can be shipped to this or other ports for a rea-

sonable compensation, giving immediate advice of the

circumstances to the assured, and following their in-

structions in all cases where he can obtain them. When

salvage or remuneration is claimed for assistance ren-

dered to vessels, it is proper for the agent to attend the

meetings of the commissioners, magistrates or other per-

sons legally authorized to determine the amount, in

order to rebut any exaggerated statements on the part

of the salvors, by the evidence of the master and crew.

REPAIRS OF VESSELS.

The agent is to make no other repairs to a vessel in

his district than are indispensably necessary to enable

her to reach one of the seaports, or to come to this port,

or to proceed on her voyage if bound elsewhere.

In ca.se the vessel cannot proceed to her destination,

or a near safe port, without repairs, and it becomes nec-

essary to have a suvey, the agent will see that intelli-

gent professional men are employed as surveyors, and

that in their survey and estimates they distinguish, as

far as possible, between the damage sustained during

the voyage on which the vessel is actually engaged, and

the damage or defects existing prior thereto, and which

are chargeable to the owners; and in case she cannot be
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i-epairetl so as to proceed, and her condemnation becomes

unavoidable, it will then be his duty carefully to investi-

gate whether the condemnation is occasioned by any

natural defect or decay. If a ship arrive in a disabled

state at an intermediate port, so as to be incapable of

perfornuug- her voyage, the agent is to offer to co-operate

with the assured or his representatives, in procuring a

conveyance for the cargo to its original destination, in

the best and most expeditious manner, and to protect

against any sale of the cargo on account of the under-

writers, unless unavoidably necessary, or the articles

saved be broken packages of damaged flour, only partly

full, or similar articles of small value, that will certainy

bring the full value at the place of wreck; and in all

eases of property of value, the agent will endeavor to

I>ostpone sales until information can be transmitted to

this city to the underwriters, and an answer returned.

ABANDONMENT.

In no case is the agent to accept an abandonment of

either ship or goods, on behalf of the underwriter, but

leave the parties who abandon to act upon their own re-

sponsibility.

SEA DAMAGE.

When damaged goods are to be sold, they should be

lotted in such quantities as are best calculated to suit

purchasers generally, so that sales may be made as pro-

ductive as possible. Should the separation of the sound

goods from the damaged not be assented to by the con-

signee, master of the vessel, the ownev or his represen-
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tatives, the agent is to note their oDjections. He will

not refuse to act on that account but will state the fact

thei'cof in his certificate.

DOCUMENTS.

The protest will be required by the underwriters for

the recovery of a loss, and also such surveys as shall

have been had in reference to the property. The agent

is not to make up or sign any statement of average,

eitlicr general or particular as representative of under-

writers, leaving that to be adjusted between them and

the assured upon the documents which he furnishes.

IIEMUNERATION FOR SERVICES.

The remuneration must generally be received from the

insured, or their representatives, or out of the proceeds

of what may be saved in cases of wreck; and the agent

is to observe that the underwriters are not responsible

for charges on any business to which he may be intro-

duced by his appointment. From the preceding instruc-

tions it will be inferred, but to avoid the possibility of

misconception it is repeated, that in every act of inter-

ference, whether by advice or otherwise, the agent is

not to be considered as the representative of the under-

writers upon any particular policy, except when he is

spcially instructed to that effect, but as a person whose

duty it is, from the nature of his appointment, to at-

tend to the interest of the said underwriters, in the mode
of treating property in peril or in a damaged state.

Whenever a special agent is sent to a wreck by a
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companj or the compaDies, he is to talce precedence of

all other agents, and his instructions are to control in

all matters to which they relate; and if more than one

ajjeut is needed, the special agent is to act under the in-

structions given to him.

The insurance companies further wish to impress upon

the mind of the agent, that they expect him to attend

to the interest of the companies generally, in his district,

and they hereby request him to protect them against

imposition, unnecessary losses and excessive charges.

And when the circumstances in any case are such as to

preclude the possibility of obtaining his compensation

for services either from the property or from the owners

of it, the company or companies inteested therein will

make the agent snch reasonable remuneration as they

think fair and proper for the time employed and the ser-

vices rendered for their benefit. It being understood

that the agent is to report at least once a week to the

company interested the progress making, so that no

large bill shall unexpectedly be made without the knowl-

edge of the services as they are performed. It is also

understood that the commissions and fees charged by

the agent at shall not exceed those usually

charged by the agents of Lloj'ds of London, or by the

agents of New York underwriters, resident at that port.

DEPUTY.

If from sickness, or other causes, the agent cannot at-

tend in person, he may appoint a discreet and confiden-

tial person to act a© nis deputy under these instructions.
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Survey.—The agent, if called on by the consignees of

a cargo to examine it, will only act as a surveyor w^hen

his experience of the class of goods to be surveyed en-

ables him to pronounce an accurate opinion. But when

he does not act himself he will appoint properly quali-

fied surveyors, and will take care that the survey is

conducted in accordance with the following general in-

structions :

A. A special survey should be held on the hatches of

tl'.e vessel, and also as to the stowage and dunnage of

cargo.

B. Damage by sea water during the voyage should be

carefully distinguished from damage arising from other

causes, as, for example, from bad stowage or packing,

vermin, pilfering, inherent causes, sweat or from the

goods having been exposed to rain or dampness before

shipping or after discharging.

In all cases the agent should personally satisfy him-

self that these instructions are carried out.

Survey on Landing.—The survey should take place as

soon as the goods are landed, and with this object the

agent should immediately offer his services to the con-

signee. In the event of any unreasonable delay taking

place before the agent's services are called in, the agent

should not refuse a survey, but should grant a certificate,

with the date of the arrival of the vessel, and the date

and place of survey prominently noted on it.

Auctions.—In cases of public sales where combination

amongst buyers is likely to result in property being sac-
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liticed, the ageut should see that sealed tenders are ad-

vertised for, if such a course can be legally pursued.

Auctioneers.—With a view to prevent frauds upon

underwriters, the agent should endeavor whenever a

public sale is necessary, to have a voice in the appoint-

ment of the auctioneer, and should see that due pub-

licity of sale is given.

Damage in Lighters.—In all ports where it is neces-

sary to discharge goods into lighter or craft, the agent is

required to ascertain whether the person in charge of

such lighter or craft has given or demanded of the mas-

ter or mate of the vessel a certificate, expressing any ap-

parent damage or defects in the goods delivered, and the

ageut is to make a note of the same upon his survey.

Deck Loads.—The agent will report as to any goods

improperly laden on deck.

Sale to Take Place in lieasonable Time.—The sale

should take place within a reasonable time after the car-

go is landed', and the usual certificate must give the mar-

ket price of the goods on the day of sale.

Exaggerated Valuations.—Care should be taken to pre-

vent exaggerated sound values; and if part of the goods

arrive in a sound state, and are sold, a certified copy of

the account sale of such soamd part much always be fur

nished.

Compromise.—The agent may agree to an appraised

damage to goods in cases where the claim is so small that

it would be much increased by the expense of notarial

documents, advertisements and other charges of publir

sale; but in all cases where the agent does this, he k
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to note in his icertificate that it is subject to the condi-

tions of tlie Policy of Insurance on the goods in question,

and append a certificate of the sound value of the goods

according to fomi.

Salvage Proceeds.—In the event of salvage proceeds

of either ship or cargo passing into the hands of the agenr,

he is at once to remit the same to the Board, if possible,

with the documents requii-ed for the division of the

amount among the persons interested.

Authentiicatiou.—The agent is, in all cases, to authen-

ticate the signatures of surveyors, and also to certify all

proofs of loss.

Agency.—The agent must not act as a representative

for any salvage or wrecking, association, without the con-

sent of the Board.

Plaintiff's Exhibit No. 2.

San Francisco, 25th May, 1900.

W. W. Gollin, Esq., Present.

Dear Sir: Enclosed please find your appointment pa-

pers as agent of the Board at Cape Nome.

I trust 3'ou will find your instructions sufllcient for

your guidance. They are practically in the form adopted

by all the large underwriting bodies, such as Lloyds, Na-

tional Board, etc.

Your experience in the insurance business makes it

unnecessary for me to say more.

I am aware that your position will be somewhat diffi-

cult, but in case of trouble, you will find plenty of com-

petent men to act as surveyors. You will bear in mind
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that an agent's duty is cliiefly to advise the responsible

parties, such as Master, and to assist him—not to relieve

him of his legal responsibilities.

I would add that all the companies doing business t')

Alaska are members of the Board, with the following ex-

ceptions ; the Thames & Mersey, North China & Imperia',

Canton and Nippon, Sea and Land.

Wishing you a prosperous voyage and that your ven-

ture may be successful, I am.

Yours faithfully,

(Signed) E. L. WOODS,
Secretary.

I enclose press icopy of a letter on introduction given

to Mr. Frame, at the request of Mr. Frank of Andros &

Frank; of his merits you will have to" judge for yourself.

Plaintiff's Exhibit No. 3.

NEWMAN, GOLLIN, CAULSON CO.

( Incorporated

)

Dealers in General Merchandise and Commission Mer-

chants

Miners' Outfits a Specialty

Nome, Alaska T., June ISth 1900.

E. L. Woods, Esq., Secy. Board of Marine Underwiiters,

San Francisco.

Dear Sir: I landed here June 14th, 1900, safe and

sound. Passing down the main thoroughfare, I saw a

crowd and an auctioneer hard at work, asking one of

the crowd what was going on, I found they were selling
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the icargo and hull of the ''Catherine Sudden." I went

up to the auctioneer and handed him my card & stopped

the sale until I was satisfied that everything was in or-

der, in fact I was welcomed by Mr. V. W. Heustis, the

President of the "Corwin" Co., and Captn. Humphreys

of the Steam Whaling Co. I found the protest had been

extended and a survey held, and under the circumstances,

the only thing to be done Avas to allow the sale tO' go on,

as in case of a storm, she was likely to go ashore and

then nothing would have been saved, and of course, this

was entirely against the interests of the Oorwin people.

Every effort was made to find the owners of cargo, «.»

that they could bid on their shipments. The .conditions

of the sale were that the goods were sold as appeared on

the manifest, in fact many purchasers will find that a

quantity of the cargo has disappeared and they have no

recourse. The hull has been offered to me at less than i

'

brought. Moreover, the purchasers of cargo had to

lighter the cargo and arrangements were made to charge

|2.50 per ton for placing the cargo on the deck of the

vessel. It was impossible to obtain a lighter, of course,

had it been possible to have got the merchandise on

shore, the results would have been more profitable but

considering the disadvantages, (which have to be seen

to be appreciated), I am satisfied that the steps take a

were the best. The proceeds of the sale are held by Mr.

Heustis, Pres't of Corwin Co.

I enclose you an account of the loss of the Bark Alas

ka. This is the wildest place I ever struck, and I am

afraid that the Undenvriters will suffer eonsiderabl}
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This place is uot so bad when you get here & by avoid-

ing lighterage on unfavorable days, I consider it fairiy

safe, but the main risk, I consider, is tackling the voyage

too early in the season, and getting entangled in ice floes,

this is particularly dangerous fop sailing craft.

The bark Hunter and Schr. Eclii>se are reported lost,

both .crews being saved. The steamer Centennial was on

the spit at Dutch Harbor & has been condemned. I was

told of this just now. Captn. Humphreys tells me that

the Stmr. Kosecrans is ashore on the mud flats off Yukon

mouth and is in a very dangerous position. The stmr.

Lakme has arrived with the J. A. Falkinberg in tow. I

think she has had a hard time of it. It is very hard t.;

get news here, the wildest rumors gaining credence, but

one thing is certain that smallpox is prevalent on several

of the steamers, and I know of one case here. The Olym-

])ia arrived & reports three deaths from pneumonia and

five in a bad condition.

Herewith find statement and return of auction sale of

"Catherine Sudden." I suppose Captn. Humphreys will

send the protest.

There being no place for incoming vessels to report t >.

it is hard to get a record of arrivals and departures, per-,

haps when I get more familiar with this place, I will h<-

able to give you more information.

With regards.

Very truly yours,

(Sijjned) WALTER CtOLLIN.
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(Enclosures.)

Wednesday, June 13, 1900.

BARK ALASKA NO MOEE.
Thousands Witness the Destruction of the Gallant

Old Whaler on the Beach.

Acres of Ground Covered with Her Wreckage—Loni;

shoremen Make Small Fortunes—No Insurance on

the Ship.

The famous old wiialinp; bark Alaska, commanded by

Captain Cogan, which has been so long on this coast, was

wrecked Wednesday on a sand reef.

COLLIDED WITH A BERG.

Dire Ruin Wrought the Catherine Sudden—A Fire

Aboard the Steamer Santa Anna.

The Senator Has a Hole Stove in Her—Ship Tacoma on

a Reef—San Bias, Dora, Fulton and Others in.

In tow of the erstwhile revenue cutter Corwin, with al!

masts gone and her upper works swept clear, the barken-

tine Catherine Sudden, of Sau Francisco, came into port

Sunday evening. She looked indeed, the wreck she was.

The Sudden, Capt. J. L. Panno, was of 515 tons register,

and left San Francisco April 28th with a general cargo

for the Nome BeaK-h Lighterage and Transjwrtation Co.

May 3d, when in latitude fi2:30 and 162:20 north, she

struck an iceberg and knocked in the port bow. The ship

began to fill rapidly and ran on an iceberg. After the

vessel was full she rolled down on her port side, taking

away the foremast, mainmast and head of the mizzen-

mast Meanwhile the briig Pitcairn came alongside and

the passengers went aboard.
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A little later the steamer Ck)rwin came alongside,

hauled off a steam launch and put steam pumps in tlie

Sudden, tipped her astern and towed her to Nome. The

ship and cargo were worth $75,000. The Corwin ^\ill

get a rich haul of salvage out of her.

The witness testified: "Exhibit No. 2 w'ith No. 1 en-

closed was handed by me in my capacity as secretary of

the Board of Marine Underwriters, to Mr. Gollin, about

May 25th, on his departure from San Francisco for

Nome."

Defendant objected to the introiluction in evidence of

Exhibit No. 3, to wit, the letter of W. W. Gollin to the

witness Woods, upon the ground that the statement in

said Exhibit 3 of the things done by the writer of that ex-

hibit was a statement of things having been done wliicli

were outside of the authority of the writer.

The Court overruled the objectioni, to which ruling

defendant then and there excepted, and said Exhibits 1,

2 and 3 were then offered and read in evidence.

Counsel for plaintiff then offered and read in evideaco,

by the consent of the defendant, said newspaper clip-

pings above set forth.

Q. Mr. Woods, I notice here that there was a report

of the sale enclosed. Do you Ivnow what became of thil;

report of that sale.

A. I have it.

The witness, at request of counsel, here produced the-

report of sale, and said report was offered and put in

evidence and marked Plaintiff's Exhibit No. 4, and real

as follows:
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Plaintiff's Exhibit No. 4.

REPORT OF SALE OF WRECK OF BARKENTINE
"CATHERINE SUDDEN."

To Whom it May Concern

:

After notice duly given by publication in the news-

paper, "The Ciold Digger " a newspaper of general circu-

lation, printed and published in Nome, District of Alaska,

and by posting notices in six (fi) conspicious places in

said City of Nome, and pursuant to the consent and agree-

ment of Captaini O. J. Humphreys, owners' agent, Capt.

J. L. Panno, Master, and Walter W. Golliji, agent of the

Board of Marine Underwriters, of San Francisco, the

sale of the wrecked barkentine "Catherine Sudden" and

her cargo was had in front of the office of the Pacific

Steam Whaling Company, on Front Street, in the City of

Nome, District of Alaska, on Thursday, the 14th day of

June , 1900, at 10 A. M., of said day, at public auction, the

said Humphrey and Giollin being personally present at

said sale. The said cargo was sold as per the manifest,

each consignment being sold seperately, and the ship's

stores and the goods belonging to the ship's owners in one

lot, and the hull including all the furniture, rigging and

appliances belonging to the ship, was sold in one lot.

Mr. Geo. O. Fogg, Treasurer of the Corwin Trading Co.,

salvors of said barkentine, and Mr. M. D. Piatt, represent

ing Capt. O. J. Humphrey, agent of the owners, acted as

clerks at said sale, and make the following report of same.

Report attached hereto:
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Lot No. Consignee. Amount sold for.

1 E. O. Tuttle f 100.00

2 Hanli Summers 75.00

Henry Scbwartzhultz 10 . 00

Pioneer Western Lumber Co 80 . 00

Thomas L. Pelletier 010 . 00

Blanch Mining Co 95.00

J. D. Wetherby 75.00

Deenen and Colcord 80.00

N. Bontain 115.00

Dryden & Dyer 400 . 00

J. Tyrell 55.00

Mrs. L. Quint 16 . 00

R. Tedford 4.50

The Alaska Venture Co 1(500.00

E. G. Gould 75.00

E. M. Dyer 110.00

Bobie and Anderson 500.00

Noqers, Baker & Yoder 300.00

Allen & Fox 200.00

G. W. Close 405.00

Dickey & Howard $ 325.00

William Fox 305.00

A. H. Barber 100 . 00

C. H. Gray
i

455.00

Alaska Exploration Co 400.00

L. W. Selwyn 30 . 00

Anchors, Buoys & Cables for lighterage 140.00

mill, etc 1.350.00

Ship's stores, etc 530.00

Total, 18,540.50

GEO. O. FOGG.

K D. PLATT.
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District of Alaska,

United States of America.

Geo. O. Fogg, being first duly sworn, on oath says, that

he has read the foregoing report and statement and knows

the contents thereof. That the facts therein mentioned

are true, and that the statement of the proceeds of said

sale, is a full, true and correct statement of the same.

[Seal] EDWIN) B. McGOWAN,
Notary Public in and for the District of Alaska.

District of Alaska

,

United States of America
}ss.

H. D. Piatt, being first duly sworn, on oath says, that

he has read the foregoing report and statement and knows

the contents thereof. That the facts therein mentioned

are true, and that said statement is a full, true and correct

statement of the proceeds of said sale.

[Seal] EDWIN B. McGOWAN,

Notary Public in and for the District of Alaska.

Approved.

O. J. HUMPHREY,
Agt. N. B. L & T. Co.

Approved, June 18th, 1900.

WALTER W. GOLLIN,

Agent Board of Marine Underwriters, San FranciHCO.
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W. W. GOLLIN, a witness called and sworn for plain-

tiff, testified as follows:

I am the gentleman spoken of in Plaintiff's Exhibits 1

and 2. I went uj} under that authority to Nome, Alaska,

in the spring of 1900, representing the Board of Marine

Underwriters in this city heretofore. I was for tAventy-

flve years and a half manager of the Transatlantic Ma-

rine Insurance Company in this city.

((J. As siich manager, I suppose you had large ex-

perience in marine insurance matters?

Mr. VAN NESS.—We object to that as irrelevant, im-

material and incompetent.

The COURT.—I overrule the objection.

Mr. VAN NESS.—I will take an exception.

A. Yes, sir.

The witness continuing testified : As manager of an in-

surance company, I have adjusted and settled many losses

in my time. I arrived at Nome, June 14th, 1900, and

found a .crowd on the street. I asked someone, "What is

the trouble?' They said, "An auction sale of the 'Cath-

erine Sudden.' " I elbowed my way pretty strenuously

through the crowd, and went to the stand—they were on

a sort of a little platform—and I handed them my card,

saying I was agent of the Board of ilarine Underwriters,

and as such I wanted to know the reason of the sale; or

words to that effect. They were very glad to see me, they

said, but there had been no agent, and, in fact, gave me

a welcome, and they professed their willingness to satisfy

me in every respect, and I asked them to adjourn the sale.
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which they did for one or two hours. I went over to the

office of the Pacific Steam Whaling Company. This com-

pany is a highly respected company, and I have known

them iu San Francisco for twenty odd years,, and ha\'e

known their representative. I went fully into the facts

of this case. I asked if there had been a protest extended,

and there had been. I asked if there had been a survey

made; a survey was produced and the parties present.

One of the parties I was pensonally acquainted with.

Captain Harriman, a man of long experience, whom I had

confidence in. The second man was a man who was

vouched for, a Captain Ferguson, whom I was not person-

ally acquainted with. The third man was a man whose

position vouched for his standing. He was a carpenter

on the United States steamer "Bear." Taking every

thing into consideration—the condition of affairs there

;

that a storm might come up at any moment ; and whereas

a steamer could get away under the lee of Sledge Island,

and a sailing vessel might put out to sea, using the sails

;

and a vessel in the condition that the "Catherine Sudden"

was in, being in such a dilapidated condition, practically

a wreck, she would certainly have gone on to the beach,

and everything would have been lost; under those con-

ditions, and the conditions tending toward the salvage of

that vessel—I have been in the ice myself ; I was on the

;

"St. Paul" in the ice^-'and I venture to say that the ser-

vices rendered by the "Oorwin" were such that no other!

steamer would have rendered. They could not. They

would not have taken the steamer. Any passenger!

steamer, loaded with passengers as they were, would only
j
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have taken the crew off of the vessel, and would have left

the "Catherine Sudden" to founder. The "Corwin'' was

particularly fitted for such an enterprise that might come

along. They were a i)arty of intelligent men ; and I might

say, I am sorry to have heard slurs made about this thing.

I am satisfied that everything was done that any merchant

or respectable set of men could do in order to effect this

arrangement and this sale. It was fair and square, and

whatever I havei done, after mature reflection I would do

again. My experience as an underwriter of thirty years

in this country is such, that I never, I may say, saw a

fairer claim. It is this conduct that gives the insurance

companies a bad name everywhere.

Mr. VAN NESS.—If your Honor please, I move to

strike out this gentleman's argument upon behalf of

the plaintiff in this case.

The COURT.—I do not think you ought to refer to that

as an argument, Mr. Van Ness.

Upon request of counsel for defendant, the reporter

read all of the witness' testimony, commencing with the

words "They were a party of intelligent men," down to

the end of his statement. Whereupon counsel for de-

fendant moved to strike out all of the testimony so read

by the reporter.

The COURT.—So much of the statement as to having

heard slurs ought not to go in; and, furthermore, what

he said with reference to this conduct about insurance

companies will also be excluded. But otherwise denied
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defendant's motion to strilie out; to wliich refusal de-

fendant then and there excepted.

The witness continuing testified: Mr. Ferguson, of

whom I have spoken as being one of the surveyors, was

present at the Boai-d of Trade in Nome. After I made

my investigation I returned to the sale and allowed the

sale to go on. I simply said to those people that every-

thing was fair, and I was satisfied that the action taken

wa.s for tlie best interests of all concerned. At Nome, at

that time, there was no law at all. The court had not

been established there, and was not, I should judge,

until six weeks or two months after.

Q. AVhat was the condition, with reference to com-

mercial enterprise; what were the people doing there?

Were they borrowing and loaning money, or were they

engaged in mining, in prosecuting mining enterprises?

A. Well, there was rather a confused state of affairs,

I might say a chaotic state of affairs, there. There was

very little mining going on there when I arrived. They

were landing immense amounts of merchandise on the

beach. In fact, it was impossible to obtain a lighter, or

anything like that, for a time to come. The beach was

piled high with merchandise of all descriptions. Money

was in great demand. For instance, certified checks on

the First National Bank were at ten per cent. In fact,

I purchased a bank draft myself, that a friend of mine

had, for |3,000, drawn by the Canadian Bank of Ck)m-

merce on the Bank of British Columbia in San Fran-

cisco, I purchased that f3,000 draft, which was as good

as wheat, for $2,800, and in doing that I did Mr. Cooper,
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who owned tlie draft, a favor, inasmuch as he had been

to the bank, and they had asked him |300 to cash it.

^lonev was only to be had at very exorbitant I'ates. Ten

per cent for cash. And it was not generally to be had,

even at those rates. Money was very scare. It was

only as a favor that you could get it. During my con-

ferences, and during tliis examination, I met Captain

Humphrey. I simply saw him as agent of the Pacific

Steam Whaling Company, that I was very well ac-

quainted with in San Francisco. I went into their office

to look over all the papei's. Everything was laid before

me thoroughly; the survey of the vessel, the condemna-

tion of the vessel, the condition of the "Sudden," and the

statement of the salvors in regard to what had been

done. As I said, I w-as guided a great deal by the fact

that a storm might arise, and she could not get asliore,

and the cargo woiild be entirely lost. Mr. Humphrey

was present in the office during the time I was making

these examinations. He didn't take any part in it, sim-

ply confirmatory. I asked him certain questions, na-

turally, I wanted to get all tlie information I could from

him, and from others. I made use of my acquaintance

with Captain Humphrey, in order to determine things

and find out facts. I got my information from anybody

that I could, and I thought kuew anything about it.

Q. Did you make an investigatioin concerning the

notices of sale? A. Yes, sir.

The witness continuing testified: I sent for the news-

papers, saw copies of papers, and found out that the

notices had been posted in various parts of the town, and
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evervtliing had been done that I found was necessary.

I found out whether special notice had been given to the

different consignees of the cargo to come and bid at the

sale if they saw fit. I believe there was a notice. I

saw quite a number. In fact, we stopped the sale once

to allow certain consignees to go away and get some

money, and .sent notices to some that were not there. We
sent a notice to the Alaska Exploration Company. They

had a lot of coal on hoard; to give them the chance to bid

on the stuff. And there were others. I don't think the

Alaska Exploration Company came and bid on their coal.

I sent them special notice to come, and stopped the sale.

There was one man there who wanted to be allowed to

bid, but he did not have enough money, and I told him we

would wait for him until he could go and get the money.

I was not only the agent of the Board of Marine Under-

writers, but I had my own business to attend to. I was

not saiTificing the interests of the Underwriters, or any-

one, for my private business, bub was giving every atten-

tion to it.

Upon cross-examination the witness testified: I had

never been to Nome before I went there in May, 1900. I

went there to represent the undens'riters, to the extent

that the powr of attorney gave me that right, and also

upon business of my own. The representation of the

underwriters Avas an incident to my going there on other

business, which was general merchandising and lumber.

T had tAvo partners in Nome. I arrived at Nome on June

14th, somewhere about noon, and landed oni the beach in
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a small boat. The weather was pleasant. We had no

difficulty in landing. I was on my way to my place of

business when I noticed a croAvd, and walked up and

found what it was. Someone in the crowd told me they

were selling the "Catherine Sudden." I could not say if

the auctioneer was actually selling the goods. He was a

vei"y comi>etent man. I never heard a finer auctioneer.

The auctioneer was one of the Corwiu Compauy. I said

to him that I represented the Board of Marine Under-

writers, and wanted the sale stopped until I could inquire

into it. Captain Heustis, the nmnager of the Corwiu

Company, was there. I was introduced to him. Captain

Humphrey was there, I think. I knew Captain Humph-

rey. ]\[y aciiuaintauce with him is very limited. I told

Captain Heustis I was the representative of the Board of

Marine Underwriters of San Francisco, and that, as such

representative, I wished to know upon what authority he

was selling the ''Sudden." He said that he was prepared

to show me, aud was very glad to meet me, and adjourned

the sale. Captain Heustis seemed to me to be very pleas-

ant indeed. Everj- suggstion I made he acceded to

Q. Then you are satisfied, from what you say of

Captain Heustis, that he was a man who was willing to

accede to every reasonable proposition that might have-

been made? A. I cannot say as to that.

The witness continuing testified: The sale was ad-

journed. The auctioneer simply told the crowd that the

agent of the Underwriters had arrived, and had to be sat-

isfied about that, and the sale would probably be contin-

ued in an hour or two. I went with the whole gang—auc-
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tioiieer and everjbody. Tliei*e was Humplirey and the

auctioneer, and Oaptain Heustis. I believe there was

somebody else; anyway, there must have been four or

five. I did not understand that Captain Humphrey was

a(tin<i- for anybody at that time, in connection with that

sale, and he did not tell me that he w-as. I and Captain

Heustis and Captain Humphrey, and the auctioneer

went to Captain Humphrey's office, to the Pacific Steam

Whaling' Company's office. Between the time I came

from the place of the sale and the time that I was with

Humphrey and Heustis and the balance of those people

in the office of ithe Pacific Steam Wlialiuij- Company, I had

not made any examination into the business conditions

at Nome. Captain Heustis told me w'hat he had done for

the schooner, the services he had performed, which I

Avas pretty well informed about, not only by myself but

by others as well. I could not fj,ive you the conversa-

tion in detail from beginning to end. He simply told

me what had happened. I have the impression that the

informed me what he had done, and how he claimed the

"Corwin" crowd were the salvors, and he claimed sal-

vage on this vessel.

Q. Now, I ask you to give me, as near as you can re-

call it, the conversation with Captain Heustis; what you

said, and what he said. I do not mean by that, that you

are to repeat literally every word as he used it or as you

used it, but give me your remembrance of the substance

of what was said back and forth. Tell me what you said,

and tell me what he said, without giving your conclu-
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sions as to results. I want what was said by each of

you.

A. I am trying to tell you that in my own way, but

you won't let me. My answer to that is, I do not remem-

ber. The service was, that he had taken the vessel in

tow, and performed certain acts of salvage. He pumped

out the vessel, and effected certain repairs, and towed

her into Nome. That is what he told me. I do not re-

member that he told me that he had taken any portion

of the "Catherine Sudden's" cargo on board the "Oor-

win." I heard the cargo had been looted. Up to the

time the papers were shown me. Captain Humphrey did

not make any statement at all about the facts connected

with the saving of the "Sudden" and the bringing her

into Nome. The papers that were shown me were the

protest, the survey and the condemnation of the vessel

and the manifest of the vessel. I do not remember in

what way the cargo of the "Sudden" was described upon

the manifest. I was engaged in that conversation about

an hour. After I had been shown those papers I was

satisfied to let the sale go on, and then went back with

Captain Heustis and the auctioneer and Captain Hum-

phrey, and said the sale might go on.

Q. Now, then, you have given us, in response to the

questions that I have asked you, as I understand you,

everything that occurred between the time that you ar-

rived at Nome and the time you went back and said,

"The sale may go on?"

A. No, sir, I have not. But you asked me to parti-

cularize the men I had the conversation with, and I could
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Dot do it. You shut me off when I want to say anything.

I have told you, as far as I can substantially recollect,

everything that I did, and everything that was done be-

tween the time that I arrived there and the time that I

returned and said the sale might go on. After we came

back I remained at the sale about two hours, and then

we adjourned the sale. We adjourned to allow people

to be notified. Some had not been notified and did not

know where they were—notably, the A. E. people; and

another party wanted it adjourned to get a chance to get

some money in to buy certain things, and we adjourned

it for that; and also to notify all the consignees that

could be notified to come and protect their shipments. I

simi>]y sent word to them, and notified them that the sale

was going on, so they could have a chance to buy theirj

stuff in.

Q. You sent word?

A. I was one, I suppose, yes, sir. • * *

Q. You say you sent word to these consignees to en-^

able them to come. What did you do yourself in tha|

direction.

A. I rather think I went myself to the Alaska Ex-«

pi oration Company, but I would not like to swear tc

that, it is so indistinct.

The witness continuing testified: There were othei

consignees there at the sale before we adjourned, anc

one particularly said he would like to buy that lot in,|

but he had not the money quite, and we stopped thai

lot and allowed him to go and get some money, and re

served that lot for him so he could get the money and
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get it, I did not go to any other consignee, except the

Alaska Exploration Company. I do not know that I

went to the Alaska Exploration Company. I would not

like to swear to it. I would not like to swear that I went

to anybody. I do not know whether anybody else who

was there went to any other consignee to notify them to

come and bid on their goods. I do not know who bought

in the coal that belonged to the Alaska Exploration

Company. I arranged that sale in this way; after learn-

ing that portion of the cargo had been looted, and not

being able to state what cargo had been looted, we ar-

ranged to sell the lots as they were on the manifest, each

lot as on the manifest, and with no come-back in case

that the amount of the stuff was not on board. That

was the arrangement. It was a sort of gamble when

the people went in to purchase, it is true, but it was the

only way I could think of. Whether or not I suggested

it, I cannot say, but that is the agreement we came to.

I thought it was better. We would realize more that

way. For instance, if there was fifty tons of coal sold on

this bill of lading or manifest, and the amount bid was

|300, and he only got twenty tons of coal, there was to

be no reclamation; he was paying his $300 for that

twenty tons of coal.

Mr. VAN NESS.—Q. Will you permit me to ask you

what business it was of yours whether there was any

come-back or not?

A. A good deal of business. I was trying to get the

best I could for that cargo, the largest amount of money.



96 The Stiuidard MariDe Insurance Ca., Ltd.,

(Testiuiouy of W. W. Gollin.)

Q. How long did you stay in Nome altogether?

A. I think I left there October 18th.

The witness continuing, testified: I did not see any-

body that I knew represented the Nome Beach Light-

erage and Ti'ansportation Company at any time during

the interview that I had with Heustis and Humphrey,

or at the sale itself. There was an enormous number of

stores at Nome, and about twenty or twenty-five thou-

sand people stranded there, of which, I should judge

when I landed there, there was probably about fifteen

hundred housed; the balance was scattered everywhere

over the tundra, over the beach. Everything to the

water's edge was jumped, every foot of grotind; in fact,

my own business place was jumped. A great deal of

merchandise was just piled up along the beach. You

must remember that these goods were landed on the

beach; there was no shelter there at all; the people who

had the goods had no place to take them; they were

waiting there until the men who had them found accomo-

dations to house them.

Q. In the meantime, they sold the goods from along

the beach? '

A. They sacrificed them. If they wanted to get rid

of anything, they slaughtered them and almost gave

them away.

Q. You know it to be a fact, do you not, that every-

thing sold up there at very high prices, and away aboA-e

the original cost?

A. No, sir; I do not know anything of the kind.

The witness continuing testified: I could not tell you
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the value of coal at the time I arrived at Nome on June

14th, but it was not very high. I do not know what

the value of coal was on the day of the sale. Allow me

to explain that there is no such thing as a market in

Nome. A man might be selling coal at fifty dollars a

ton three or four blocks down, and a man might be sell-

ing it at twenty dollars a ton three or four blocks up.

There was no such thing as a market in Nome. I could

not say what prices were being realized for coal when I

got there. I should judge a party could have sold a

little lumber for one hundred dollars a thousand, two or

three thousand feet, or something like that, I had no

lumber for sale. There was very little lighterage there;

very difficult to get a lighter. I knew nothing about the

lighterage plant that had come up on the "Sudden," and

for the salvage of which Captain Humphrey paid the

"Corwin" people f2,500. I never heard anything

about it until the meeting in the board room of the

Marine Underwriters. I never heard of it at Nome.

Captain Humphrey never said a word to me about it. I

spoke to Heustis about whether this cargo—Heustis, or

someone there, I could not say whether it was Heustis,

but, anyway, someone connected with the crowd

—

whether it was not possible to have that stuff lightered,

and the information was given to me that there was no
lighter to be obtained; that everything was occupied;

that all was busy. I saw that myself, because it was
pretty hard to get stuff landed. That question which
I put to Captain Heustis, whether or not there was any
lighterage facility there for getting this cargo out of
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the "Sudden" and getting it ashore, and his answer to rae

tliat there was no lighterage available for that purpose,

that question was asked by me, and that statement was

made to me, during the time that I was having this inter-

view in the office of the Pacific Steam Whaling Company

and while Caj^tain Humphrey was present.

Q. 7\nd Captain Humphrey did not deny that, or

make any statement concerning it in your presence?

A. He did not say anything at all. * * * if I

might explain: in asking these parties connected with

the "Corwin" about the lighterage, whether it could be

readily had, whether there was any possibility, I had

this in view: that I considered that the "Corwin" people

had a claim to that almost as a derelict, and if they were

satisfied, of course, they had a large claim against it

for salvage; they would have been awarded a consid-

erable sum; there is no question about it. I thought, if

the goods could be put on shore, there was a chance

that they would realize more money. But they being

satisfied, and they being the parties more interested in

the case, I thought, by virtue of their being the salvors,

than anybody else, and they being satisfied to have the

goods sold just as we agreed upon, there was nothing

to it. There was no lighter there. I was not going to

take the chance of a storm coming up. The vessel could

not get out of the way. If a storm came up she was

bound to be lost; and the sale was continued.

The witness continuing testified: If I had known that

there was a lighterage plant in Nome owned by the

Nome Beach Lighterage and Transportation Company
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and under the control of Captain Humphrey, which could

have been used to lighter the cargo, I might have taken

that into consideration. I do not know. It is just this

way: Firsi of all, I did not know about it, and, secondly,

the question would be whether the lighters, in case a

storm came up, would do any good or not. I have seen

lighters just chucked up on the beach there, a literal

wreck. As an underwriter of twenty-five years' experi-

ence, if I had known that there was a lighterage plant

there available for the purpose of bringing these goods

ashore and getting them out of the vessel, I think 1

would, as an underwriter, consider it to the interest of

the underwriters and the owners of that cargo, to make

an arrangement with the "Corwin" people to get that

cargo on shore before it was sold. I did not know the

value of the cargo consigned to tlie Nome Beach Lighter-

age and Transixtrtation Company. Mr. Heustis told me

that, in holding the proceeds of the sale, he was going to

hold them until the court arrived, so it might be deter-

mined by the court the salvage they were entitled to.

Captain Heustis never expressed to me any disinclina-

tion to have his salvage service fixed at whatever was

right or i-easonable. I understood that he was willing

to do that; that he was willing to abide by the court's

decision. He always gave me to understand that he

was willing that the amount of his salvage service should

be fairly fixed at whatever the right and proper figure

was by the court.

Upon redirect examination the witness testified: If,

in addition to what I know at the time, I had known
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of the existence of the lighterage plant, I think I would

still have advised the sale. I think I did the best for

the interests of all concerned. I think that if I had

known that the lighterage plant was there, I still would

have done the same thing. I have no reason to doubt

the good faith of Captain Heustis in the whole matter.

It is a common occurrence for vessels having motive

power up there, steamers, to abandon the discharge of

their cargo and put to sea. It was after the sale that

Captain Heustis gave me to understand he was willing

to have the salvage fixed by the court. He wanted the

sale to go on.

Upon recross examination the witness testified: At

that time there was one bank in Nome, The Alaska

Bank and Safe Deposit Company. I was in a position

to discount good paper if I wanted to. The Pacific

Steam Whaling Company, of which Captain Humphrey

was the agent, is a well known concern up there, with

very good credit. Nobody's paper passes current there.

It co.sts ten per cent to discount it. I myself, my firm,

would have been glad to have discounted the pai)er of

the Pacific Steam Whaling Company for |1,000 or $1,500,

charging them ten per cent. We would not, as a busi-

ness proposition, have discounted their draft for |2,800

as soon as the draft we bought, because there I got a

bank's draft, and that is better than any individual's.

I had known Captain Herriraan for years and years as a

sea captain.
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ALBERT H. HERRIMAN, a witness called and sworn

for plaintiff, testified as follows:

My occupation is lightering at Nome Beach, and has.

been for the last three years. I am a master mariner,

and have been twenty-four year, sailing all over the

world. I have been, for this season, in the employ of

the San Francisco Board of Marine Underwriters, as

surveyor, at Nome. I was at Nome in the early part

of June, 1900, when the "Catherine Sudden" came in. I

was one of the surveyors who surveyed the condemned

ship and cargo. On going aboard we found the cargx)

—

the first thing we did was to sound the pumps, to see if

the ship was making any water. We then took the

hatches off, mizzen and main, and found the hold full

of cargo. We found this cargo had been completely sub-

merged with water clear up to the upper part of the

main deck. We found the fore hold, as near as I can re-

member, for a space of sixty feet, without cargo. The

cargo that we saw in the hatches consisted mositly of

barrels and boxes, groceries, and the like of that; I

should judge case goods, that had been completely wet.

The ship lay about a mile and a half or two miles off the

beach, without spars, sails or any propelling power what-

ever, which left her in a very dangerous condition. If a

gale of wind came along she had nothing to get off shore

there, as other vessels had. The weather there is very

catching. We are liable to get a gale there at any time.

By our report we recommended this cargo to be sold as

soon as possible there, on account of the cargo being
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thoroughly wet, and no warehouse i-oom to put it on

sh(U'e; uo place where we could put it on the beach, with-

out scattering- it the whole length up and down the

beach, because there was not a place within the three-

mile limit where you could put all that cargx) intact.

That was the reason we ordered the cargo to be sold,

and sold as soon as possible. We recommended the

cargo sold as soon as possible, for the benefit of all con-

cerned. Had it been in any other port but Nome, where

Tliere were warehouse facilities, and where it did not cost

so much to get the cargo ashore, we would have made a

different report. I should then have recommended the

cargo landed for further examination. But I did not

think it was practicable at Nome at that time, under the

circumstances and conditions existing there. The ves-

sel had no spars, or oher means or appliances on her, as

other vessels have, by which to haul the cargo out. To

have taken the cargo out of the hold of that vessel in

the same luanner in which it is taken out of other ves-

sels, high derricks or masts would have had to be rigged

up. It could have been done. Anybody could have

rigged up shears, if they could have gotten two spars.

Tt could have been done. It would have taken, probably
three or four days. Labor at Nome at that time was one
dollar an hour. I presume it would have taken ten or

twelve men to raise that cargo out of the hold to the
deck, ready to be discharged into the lighters. This

would have cost ten dollars or twelve dollars an hour,

independent of lighterage. I suppose you might have
taken out twenty or thirty tons an hour. I certainly con-
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sidered at that time that the sale, under those circum-

stances, was for the best interests of all persons con-

cerned, iind have no reason since to chan£«e my opinion

in the matter. At that time I knew that this lighterage

plant has been spolcen of as belonging to the Nome

P.each Lighterage and Transportation Company was

there at Nome, and that it was then in the hands of Cap-

lain Humphrey; and knowing that, I still considered

1 hat it was for the best interests of all parties concerned

t' sell the cargo on board of the ship as it then was

at that tinip. The reasons are, at that time it was al-

most impossible for any of us to get lighters enough to

supply the ships that we had under contract. We were

scraping the beach, and getting every lighter that we

possibly could muster to carry out our old contracts. I

don't think we would have touched the "Catherine Sud-

den" under any consideration. At that time, I don't

think we could have done it, in the way we were sit-

uated. J knew the situation and condition under whichi

Mr. Humphrey held the "Dorothy" and the two lighters

that went with her. One was a knocked-down lighter,

so there was only one afloat. That lighter would carry

from twenty to twenty-five tons,

Q. Let me ask you. Captain, if any particular con-

.signee of that cargo had desired, and had all the facili-

ties, lighters and launches at his disposal to go out to the

"Catlieriue Sudden," and had desired to go out and pick

out his particular cargo out of the hold of that vessel,

could he, or not, have done it within a reasonable time?
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Mr. VAN NESS.—I object to that, because it calls for
j

an expression of opinion in regai'd to a matter of fact •

which has to be determined by the jury without any re^

gard to an expression of opinion from this witness.

(This objectioin was overruled, to which ruling defend-

ant then and there excepted.)

A. I do not think, not without authority from the

owners of the "Corwin."

Q. We will assume they had the authority of the

owners of the "Corwin." Taking into consideration the I

submerged condition of the vessel, and the manner of

the stowage of the cargo, could they have got any par-

ticular part of the cargo out within a reasonable time?

A. No, sir. They might have had to handle over half

the other cargo before they obtained theirs.

The witness, continuing, testified: They would have to

raise to the surface of the vessel all that cargo that was

above it, and they would have to search around through

the hold of the submerged vessel to find thear own. No

one knew where it was stowed. These contracts were

made in the name of the Pacific Steam Whaling Com-

pany. Mr. Humphrey was the general manager, and I

superintended the lightering. I received my orders from

Mr. Humphrey.

Upon cross-examination the witness testified: I acted

as surveyor on that vessel at the written request of Mr.

Heustis. He asked two others, Captain Ferguson and

the carpenter of the United States vessel "Bear." Be-

fore the arrival of the "Sudden," the Pacific Steam Whal-

ing Company had one tow boat and, I think, five lighters.
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I'rior to the arrival of the "Sudden," a great number of

lighterage contracts had been entered into by the Pacific

Steam Whaling Company. At about that time we had

more lighterage to do then we were able to take care of

with the facilities we had. They first discharged the

"Corwin" of the lighterage plant towed in by the "Sud-

den," and then it was turned over to us. I do not know

how soon after the arrival of the "Corwin" and "Sudden"

at Nome, Captain Humphrey got control of the light-

erage plant which had been towed in by the "Corwin" in

connection with the "Sudden." It would be almost im-

possible for me to give you an approximation of the time

that it took to discharge the cargo with that plant. It

would be owing to how the weather was at that time.

I should say, as near as I remember, that the lighterage

plant v/as turned over to me a week, perhaps four days,

after the "Corwin" and "Sudden" got there. I cannot

tell the time. I don't think it would be less than four

days. That is my best recollection. Captain Humphrey

came to me and told me: "I have paid $2,500 to I'edeem

this plant that was on the 'Catherine Sudden,' and

claimed by the Corwin Company. I want you to take

this plant and work it in conjunction with the Pacific

Steam Whaling Company, just as you do their own

plant." I continued, as the superintendent of the Pa-

cific Steam Whaling Company, to operate this lighterage

plant that came up with the "Sudden" until, I think,

somewhere about the 20th of July. I was ordered away

after that. It would be pretty hard to tell the value of

I

I

•.' use of a plant such as this plant that we got from the
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"Sudden." Yon might be working day and night for

three days, and then it might be laying idle. With good

weather, and smooth beach, in twenty-four hours that

one lighter would land one hundred tons. Our charge

for lighterage ranged all the way from eight dollars to

twelve dollars and fifty cents per ton. The cost of the

labor would come to from four dollars and fifty cents to

five dollars per ton—I should say five dollars per ton

would be a fair estimate of the cost of running the

plajit. Ten dollars per ton would be a pretty fair aver-

age for the use of the lighter. I should judge the net

profits would be three dollars a ton. I think the first

fortnight, or ten days, the plant was kept pretty steady

at work. After that we did not have so much use for it.

It would be almost impossible for me to give an estimate]

of what that plant was doing per day at this time, with-j

out some record to go by. I have no way of knowing]

what the financial arrangements of the company were]

in any way, shape or manner. The only thing I know is,

tliat the books that passed through my hands of the]

Nome Beach Lighterage and Transportation Company'

and the Pacific Steam Whaling Company were kept sepa-

1

rate by me, and sent into the oflBce. Outside of that, 1

1

know nothing. All we saw of the cargo was simply tak-

ing off the hatches and looking down and seeing the
]

cargo, which was immediately below the opening of the

hatches. There was not a great deal of the cargo ex-

posed to the eyes of myself and brother STirveyors. look-

ing down through the opening of the hatch of that ves-

sel. I do not think there would be over two tons' meas-
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ureiiieut tbat would be exposed in each hatch. There

were three hatches.

Q. There would uot have been, out of that entire

cargo, over six tons of the freight on board of that ship

1hat would have been exposed to the view of yourself

and fellow surveyoi-s?

A. No, sir; you have got it wrong. I told you tlie

space in tlie fore hold was open, and that exposed the

whole cargo in the fore hold. Going there and looking

back, you would see cases, boxes, barrels, some coal, ma-

chinery—presumably machinery—and I think some lum-

ber. The boxes and barrels and cases that were there

had not been broken up.

Q. If there was any damage at all to that cargo, it

was by virtue of the salt water getting inside the cases

and damaging what was inside?

A. If a case was damaged, the contents would be, un-

less water tight.

Q. That would depend upon the character of the

goods in the case. For instance, a case of canned

peaches, or canned goods of any kind, would not have

been injured by the salt water that would possibly have

got through, outside of the wooden case, except to the

extent of impairing tlie paper label?

A. You are wrong.
;

The witness, continuing, testified: The cans are good

for nothing after being wet with salt water, unless im-

mediately taken out and washed, or the salt water will

eat through the can. I have handled goods that have

not been wet with salt water for more than a fortnight,
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wLicli wei-e completely gone. I do not know what the

character of the goods was. It is pretty hard to tell

how much it would have cost to have got a couple of

masts and rigged them on the ship, the "Sudden," in

such position as to have permitted the getting of cargo

out of the hold, so as to lighter it ashore. I know that

they lightered the whole of that cargo a week or two

later. I do not know how they did it. I might have to

pay one hundred dollars for a topsail yard, or two top-

sail yards, to rig a shear, and I might have to pay one

thousand dollars at that time. I might get it for twenty-

five dollars. At that time, at Nome, you could not go

out and buy masts as you wanted to. You had to get

them in the best way you could. You might have to go

to a sailing ship and get them. I would not have taken

a contract to laud that cargo on the beach short of eigh-

teen dollars a ton. Before I could tell how much I

would have charged to rig a vessel to get the cargo out

of the hold to lighter it ashore, if called upon to do so,

I should have first searched where I could have got

these masts, and how much they would have cost me. I

have given you as fair an answer on that as I could.

There is no way of putting a price on what the spars

would have cost, or would have cost to get them there.

The real basis of my suggestion or recommendation that

the cargo be sold, instead of lightering it to the shore,

are three: First, the state of the weather at Nome, the

liability for a gale of wind to come on at any moment

and lose the whole; second, that the cargo had been sub-

merged with salt water, and the longer it stayed there
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the more it would deteriorate; third, there was no such

thing- as warehouse facilities to put that cargo in when

it got ashore; no place on the limit—on the beach within

the limits of Nome, taking it from Snake river to the

Standard Oil Works, where that cargo would have been

kept intact. It might have been landed with a boatload

here and there. The conditions ashore were such that

if it had been landed, with no warehouse to put it in,

we would have had to have—I do not know how many

men it would have taken to protect that cai'go, and to

have kept it until it could have been overhauled and an-

other survey made ashore. As I said before, under any

other circumstances T should have recommended the

ship's cargo to have been landed and warehoused for

further survey. But under these conditions, I consid-

ered that I did the best thing for the benefit of all con-

cerned, underwriters and owners, and was conscientious

about doing it. The cost of lightering the cargo from

the vessel to the shore at that time would probably have

been about twelve dollars and fifty cents, as near as I

can judge. It would have cost about five dollars and

fifty cents more per ton to get the cargo out. In figur-

ing it would cost five dollars and fifty cents to get the

cargo out, I leave out of consideration the question of

what the cost or expense of getting the masts or poles

to rig her out would be. That is another consideration.

In addition to this cost, I am giving the cost of handling,

independent of those considerations.
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THEODOKE P. COLCORD, a witness called aud

sworn for plaintiff, testified as follows:

1 am a mariner, shipmaster; have been twenty-five or

twenty-seven years, aud in nearly all parts of the world,

sailing wooden vessels altogether. I was in Nome in the

early part of June, 1900. 1 had cargo on board the

"Catherine fcSudden" consigned to me personally. I was

a stockholder in the Nome Beach Lighterage and Trans-

portation Oomjiany, not an officer. When the "Catherine

Sudden" came in I was five miles up the beach from

town. I came to Nome the next morning. I found

that the "Catherine Sudden'' had been towed in by the

"Corwin" after having been dismantled and waterlogged

and abandoned in the ice some one hundred or one hun-

dred and fifty miles away, and that she was there and

being held possession of by the Corwin Trading Com-

pany. I know Captain Humphrey. Captain Morine

was supposed to be the agent of the Nome Beach Com-

pany at that time at Nome. He was lying in a very

critical condition, just having had an operation for can-

cer, in a tent on the tundra. I went to see Captain

Humphreys. He wanted me to take charge of the light-

erage plant for the Nome Beach Company, if I would.

I suggested that he take hold of the plant, which, as I

understood, was under a mortgage of |2,500. He said:

"It is not my business to do anything of that kind, and

I have no authority from the Pacific Steam Whaling

Company to use their monej^ for any such purpose as lift-

ing the two thousand five hundred dollars from the

plant.'' T told him that, in that case, we, the boys, as
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he called us, some of us would guarantee that amount

to the Pacific Steam Whaling Company, if the plant hap-

pened to be lost, as Captain Humphrey said it might be

to-morrow, if he took hold of it. He said the plant

might be lost to-morrow in a gale of wind, and then

where would the Whaling Company be for the two thou-

sand five hundred dollars? I told him I would guaran-

tee to the extent of my stock, and some of the others

would, which would make the whaling company good

for the |2,500. He said "All right; in that case I will

take hold of it for the benefit of yon boys." Captain

Morine was not accessible to anyone except the doctor.

The next question that came up was, that the crew were

stranded on the beach, and were clamoring for their

money, to be paid off. There was no money to pay them.

Captain ilorine was supposed to have some few hundred

dollars in a tin box locked up in Captain Humphrey's

safe for safekeeping while he underwent the oi>eration.

He had the key to that box. Captain Humphrey wished

that I would go and see Captain Morine, if he was able

to be seen, and the doctor would allow me to see him,

and get that key, if he consented, and see if there was

sufficient money in the box to pay the crew off. I did so.

He was in a very critical condition and could just speak.

I went and told Captain Morine of some of the circum-

stances; that the ship was there, and had been in trouble,

and the crew were on shore and wanted to be paid off,

and asked him if he had money enough to pay them off.

He said: "The key to that box is in my pants. Get the

key and open the box and take the money and pay the
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crew oil', if it is sufficieut; if it is not sufficient, I do not

know what we can do." I tooli the key to the botx, and

returned to Captain Humphrey. He opened the box in

my presence, and we counted the money. I do not know

just how much it was in dolhirs and cents: He said: "It

is not suhicient to pay the crew oil There will be a de-

ficiency here, and I will have to put up that deficiency,

and I will do it"; which he did. All the money that was

there was used in paying off the crew. Captain Hum-

phrey did not visit Morine. I came to Nome the day

after the ".Sudden" arrived, and the conversation with

Morine in regard to the cash was on the day after my

arrival from up the beach. In regard to the pledge of

my credit to the extent of my stock for the redemption

of the launch from the lien of the salvors, that was the

same day, I think. Captain Humphrey obtained posses-

sion of the launch and barge, I think, the next day, per-

haps the day before the auction. I was present at sev-

eral conversations betweu Mr. Heustis and ,Mr. Hum-

phrey in regard to the best way to sell or deliver that

cargo of the "fcsudden" in a place like Nome. Mr.

Heustis said that he claiiued that ship and cargo, as far

as it went, as their sole property; that he found her in

such a condition that she was liable to have gone to the

bottom in a minute, almost, and that he towed her in

a derelict, abandoned and waterlogged, and that she was

his, and the cargo, for their benefit, as there was no

court there. He said he supposed it would be proper to

advertise the sale at least forty-eight hours previous to

having the auction, for the benefit of all concerned, and
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asked me if I would insert, for liim, a notice in the daily

newspaper to that effect, which I did in one of the Nome

daily pai)ers. lie insisted that he had the sole right to

make the sale, there being no court there. He said he

was willing to leave it to the Court to fix the salvage,

iu case there was one ever came there. He was not

willing for the cargo to remain, but the results of the

sale. He thought, with everyone else who knew any-

thing of the matter, that the sooner that cargo was dis-

posed of, the better, as it was in bad condition and de-

teriorating all the time. In those conversations one of

his particular points was, like everyone else who was

there and knew the condition of affairs, that if he did

not sell very quickly, there was liable to come up a gale

of wind and strew her along the beach, just the same as

in the case of the "Alaska," the week before, and then

they would get nothing, no one would get anything. I

was present at the sale. Outside of the general public

notice, the Alaska Exploration Company were notified

that there was to be an auction, and to be there to either

buy in or represent their goods. That was the only par-

ticular notice was sent out that I know of.,

Q. Did you see any portion of that cargo after it came

out of the vessel, and have an opportunity to examine

jit?

A. Only that part that belonged to myself and a

'friend; that is all.

1
The witness, continuing, testified: That cargo con-

j.sisted chiefly of groceries; some was canned goods, some

dried fruit, and flour and sugar, some in bulk and some
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in cans. When it came out, some of it was in as bad

condition afe it could possibly be, and we threw it over-

board, and others we tried to make something of by dry-

ing it out in the sun, to see if we could make any use of

it whatever. The canned goods were minus the labels

and spotted with rust here and there, all over rust and

spots. W subsequently used some of the canned goods

that we could use. We found a great many of them that

were leaking and unfit for use, and had to throw them

away. They were leaky as the result of the salt water

rust on the same. I should judge about sixty or seventy

per cent of the groceries were of no value whatever. At

that time Nome was in a great state of excitement, and

bustle, and turmoil, but no particular transactions be-

ing carried on. There were twenty or twenty-five thou-

sand people landed on the beach with all their goods and

effects. There was not much head nor tail to anything.

I knew the "Catherine Sudden" before she went on the

voyage. I considered her seaworthy. I knew what the

the voyage was. We paid the Corwin Trading Cbmi>any

for lifting the goods out of the hold of the ship and land-

ing them on deck. Our cargo was stowed in the aft

liold, in the mizzen hatch, on top of everything. I knew

where my cargo was, and had made special stowage of

it, so it would be easily gotten at. I could put my hand

on it in the dark. My particular lot was about five or

six tons, and a friend of mine had eight or ten or twelve

tons with mine, and we stowed them, his and mine, on

the beach together, fifteen or seventeen tons all told.

We were alongside the "Catherine Sudden" about four
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liours, getting our fifteen tons. Tlie beach in the immed-

iate vicinity of Nome was full of all sorts of merchandise

clear to the ordinary high-water mark. Any large quan-

tity landed at that time would have to be scattered over

se\'eral miles, and would have required a great force of

men to have taken care of it. I think there was a great

deal of danger of depredations of cargoes that were not

strongly guarded on that beach; a great deal was taken.

At that time a dollar an hour was the prevailing wages

for men, night or day.

Upon cross-examination the witness testified: The

capital stock of the Nome Beach Company was, is,

$20,000, I understood. My proportion in the capital

stock was one share, f1,000. That was the only interest

I had in the adventure. The day the "Sudden" arrived

I was about five miles away. I understood the "Sudden"

had some coal for account of the Nome Beach Oompany.

I did not know how much. The amount and value

of the freight on the "Sudden" for the Nome Beach

Company, I was not familiar with. Captain Morine was

was furnished by our company with f3,0O0 in cash, for

the purposes of that business. He bought a lot for the

Nome Beach Company, to have a landing for its machin-

ery and outfit whenever they should arrive there, some

half a mile down from the main part of the town. There

was a warehouse built on it. We built it afterwards, I

think. I could not say if he built it before the "Sudden"

got there. I don't think he did. Fie had nothing to

build it with. I am not prepared to say this was not

built before the "Sudden" got there. The lot was. I
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think, about thirty or forty feet wide, and one hundred

feet long. I met Captain Panno, and aslied him the cir

cumstances of the disaster, but did not have any talk

R'ith him, except that, particularly. That was before

the sale. I knew Captain Humphrey all my life, nearly.

Q. Are you prepared to state on oath that Captain

Humphrey never did see Captain Morine after the "Sud-

den" got in there and up to the time of that sale?

A. Captain Morine said he had not seen him, and

Captain Humphrey said he had not seen him.

The witness, continuing, testified: I asked Captain

Humphrey why he could not go and see Captain Morine,

and he said he could not stand the sight of a man suffer-

ing as he knew Captain Morine must be suffering. I

saw the "Corwin" in the stream unloading the day I got

there. I saw the steam launch "Dorothy" attending to

her, apparently. The steam launch "Dorothy" was the

one that went up on the "Sudden." It belonged to the

Nome Beach Lighterage and Transportation Company.

I should judge it took about two days to unload the

"Corwin." The "Dorothy" was they turned over to Cap-

tain Humphrey. The auction was held about four days

after the arrival of the "Sudden." The lighterage plant

was turned over to Captain Humphrey possibly the day

before the sale. I would not be positive about that;

not earlier than the day before the sale.

Q. State again the arrangement that was made by

Captain Humphrey for paying for the salvage services

in rescuing the lighterage plant.

A. About his advancing the money?
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Q. Yes.

A. He said he would pay it if we would guarantee,

to the extent of our stock, that the Whaling Company

would not become a loser in case of a gale of wind com-

ing up and this plant being lost in the meantime, before

he had a chance to work out his |2,500.

The witness, continuing, testified: I understood that

he drew a draft in favor of the "Corwin" for that f2,500.

The other parties besides myself that guaranteed Cap-

tain Humphrey to the extent of our stock were two op

three of my acquaintances there that had stock of the

company, some one share, some two, and some four.

Captain Panno was one. He represented one share.

Another gentleman, named Mr. Howard, who had four

shares, and a man named Dickie, had one share. It

strikes me there were one or two more, but I don't know.

On the strength of the giiarantee he paid the |2,.500 and

took over the lighterage plant. I did not say anything

to Captain Heustis in response to his suggestion, that

because he found the vessel derelict, the "Corwin" peo-

ple were entitled to the whole value of the whole cargo

as salvage service. I think Captain Humphrey was

present. In response to that sugestion by Mr. Heustis,

he thought there was nothing to prevent in Nome, his

holding the vessel. He said he had the vessel and cargo,

and was going to hold it. I don't remember that Cap-

tain Humphrey protested. I do not remember that

either I, or he, or anyone else in our presence, at any of

these times or conversations, made any suggestion to

Mr. Heustis looking towards an arrangement with Mr,
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Heustis for a compensation for salvage at a rate less

than the whole cargo. The court was mentioned quite

a number of times: that if there had been a court there,

he would have left it with the court. I never heard any-

thing of the cargo mentioned. There might have been.

I attended the auction sale. The value of the goods I

sent up was fOOO or |80().I bought them in at the auction

sale for |80. I never sold it. I used it for my own ben-

efit, as far as it was of any use to me. I do not think I

was on the "Sudden" before the sale, but was on board

before I took it out of her. Before the sale, I did not go

out to the "Sudden" and look at that cargo at all. I

am not sure about that. To get my cargo from the vessel

to the beach, I employed one of the Pacific Steam Com-

pany's tow boats to take my goods from the side of the

"Sudden" and land them up the beach five miles. My

goods were taken to the place where I was by the "Mary

D. Hume." That was done the very next morning after

the sale. The cargo belonging to my friend was also

taken up to my place. That gentleman was Mr. How-

ard, of the firm of Dickie & Howard. His goods were

much the same as mine, a general outfit for mining pur-

poses. I think he paid |325 for his. He paid .f2.'50 a

ton to the Oorwin Trading Company for lifting it out of

the hold of the vessel. I paid the same. They rigged

a double-legged derrick to hoist the cargo up to the deck

over the hatch. To get our fifteen tons out of the hold

of the vessel onto the deck of the ship, and from the deck

into the lighter, it took four hours. Up there, they

work right through the twenty-four hours, with relays
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of workmen. It was daylight all the time. I presume

the Nome Beach Lighterage and Transportation Com-

pany still owns the "Dorothy." I do not know posi-

tively whether they do or not. I do not know of the

•'Dorothy" having at any time been sold. I understood

when Captain Morine came out he took charge of affairs

from Captain Humphrey. Of my cargo, there might

have been twenty-five or thirty per cent of it canned

goods. Of the whole shipment, I should judge twenty

or twenty-five per cent was ruined altogether, so that we

threw it overboard. There was sixty to seventy per cent

so destroyed by contact with salt water that it could

not be used. There was nothing all right, not after it

had been in salt water eight days. T tried to use what

was left, and made the best of it. I think we made use

of as much as forty per cent of that shipment in some

way, shape or manner. At the sale the auctioneer read

and sold from the manifesit. I did not know the Nome

Beach Lighterage and Transportation Company's goods

were insured. In his conversation with Mr. Humphrey,

Mr. Heustis said he had picked this "Catherine Sudden"

up derelict and abandoned, and in the ice, and in a sink-

ing condition, and he had towed her in, and he claimed

the whole business as his. He insisted upon a present

sale. The forty per cent of my cargo which was not

thrown overboard was all damaged.
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ISAAC M. HIBBARD, a witness called and sworn for

plaintiff, testified as follows:

I am superintendent of transportation for the North-

ern Commercial Company, and have been for a year.

Previous to that, was traffic manager for the Alaska Ex-

ploration Company. Was acting in that capacity at

Nome in the spring of 1000. Was in Nome the early

part of June, IDOO. Our company had some coal on

board the "Catherine Sudden," two hundred tons, I

think. The value of the coal landed was about $30 a

ton. To take it out of the ''Catherine Sudden," as she

then lay, I should think it would cost pretty near the

value. I was offered an opportunity to purchase the

coal belonging to the Alaska Exploration Cbmpany at

that time. I think Captain Humphrey told me that

cargo was to be sold, and wanted to know if I wanted

to bid at it. I told him no. I stated I thought it would

cost as much as it was worth to get it out. I am ac-

quainted with the beach there. Have been going up

there since 1898. Storms were likely to come up on that

beach at any time. There is no period of guaranteed

fine weather that I know of there. Under such circum-

stances, a vessel lying at anchor about two miles off

shore, with no propelling or motive power, would be

practically a wreck. If she had no motive power, she

could not get away froin there. If she was not taken

away, she would go ashore.

Upon cross-examination the witness testified:! arrived

at Nome on the 15th of June, after the sale of the "Sud-

den's" cargo. I understood there was to be another sale
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when I would have an opportunity to buy that coal if I

wanted to. I understood the first sale was not to be

confirmed. There was no court there to confirm it. The

government in that country at that time was entirely in

the hands of the revenue officers, who took the place of

courts. That conversation with Captain Humphrey was

somewhere between the 15th and 18th of June. I did

not take tlie trouble to inquire what my coal had been

sold for. I have no idea what the value of coal was in

Konie on the 8th of June, the time when the "Sudden"

arrived there. I do not know the value of coal there be-

tween the first and fifteenth days of June. The price J

am putting upon it is between the fifteenth and thirtieth

days of June. The cost of liahterage at that time from

s]iil)'s tackle was ten dollars a ton. If the "Corwin"

was, in fact, taking coal out of the hold and putting it

out" the lighters at two dollars and fifty cents a ton, I

am not aware of that fact. I do not think I was there

when the cargo was taken out of the 'Sudden." I left

on the 18th, and went over to St. Jrichael's. We were

paying ten dollars a ton, at that time, for any kind of

merchandise, from the ship's side to the beach. I do

not know what it would have cost to get the cargo out

of the hold. I am merely making a guess at it, and I

give you this estimate. I do not know whether it would

cost two dollars and fifty cents a ton, or twenty-five

dollars a ton. Between the 15th of June and the 30th,

I did not sell any coal, and I think I did not buy any.

I do not know of any considerable lot of coal that was
sold during that period. I know of one lot that was
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bought for seventeen dollars during the last of June,

nearly towards the very last. I cannot tell the amount

he purchased. I remember it because it was the lowest

price I heard it quoted at that year. That struck me as

being a very low price. That year the boats got in

about the first of June, but the large fle'et did not get in

until about the 14th. We got in on the 15h, and there

were probably ten or twelve big steamers there. I

would say, the opening of the season that year was from

the 10th to the 15th of June. The prices would not be

very high after the steamers got in; not on the 15th, be-

cause everything was in by the 15th. It would begin to

go down just as soon as the steamers got in, which Avould

be sometime between the 10th and the 15th. I thought

seventeen dollars a ton, at the latter end of the month,

was a very low price for coal. Cargo is sold both ways,

on board and landed. Plenty of people buy it on board

and lighter it themselves. The only consideration

against making a sale on board would be the expense of

what it would cost to get it from the ship to the shore.

Merchants up there sell cargoes on board, to be delivered

at ship's tackle. That is a common way of selling mer-

chandise up there, coal, lumber and such things. I am

quite certain that Captain Humphrey told me, within

two or three days of this sale, that there was going to be

another sale. At the time of this conversation with

Captain Humphrey, we had no lighterage plant. I did

not know that the "Corwin" people rigged shears there,

for the purpose of getting the coal from the hold of the

vessel to the tackle.
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ViM)n redirect examination the witness testified: At

tlie time of this conversation witli Captain Humphrey, I

understood that the whole cargo had been sold. I asked

the agent, when I came ashore about our coal on tlie

"Sudden," and he said it had been sold.

ALBEKT n. HEEEIMAN, recalled for plaintiff, tes-

tified: I knew something about the lot that was pur-

chased by Captain Moriue up on the beach for the Nome

Reach Company. The lot was in the same condition as

the rest of the beach, piled full of goods. There was no

wareliouse on it.

Upon cross-examination the witness testified: I do not

know whose goods they were. I would like to know to

what authority Mr. Morine would go to, to get the goods

moved, if they did not belong to the Nome Beach Light-

erage and Transportation Company. I used to try to,

and could not do it. He could get nobody to do it. I

know nothing more of any actual existing reason why

ilorine could not have moved those goods, if he wished

to d'l so., than the general reason of the place.

Q. Suppose the "Catherine Sudden" had arrived there

under sail, not in tow, and had to discharge her cargo;

do you know where Captain Morine would have dis-

charged it?

A. He would have to take his ( hances, the same as

all the rest of us did, where he eould find a place to put

them on the beach within the three miles limit which the

contract calls for.
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Tlie witness continuing testified: Between tlie 8th and

the 2Sth of June we lightered coal from vessels there. I

counot tell you how much.

FKED C. HO\YARD, a witness called for plaintiff,

being duly sworn, testified as follows:

My business is shipping business. I was at Nome in

the early part of June, 1900, when the 'Tatherine Sud-

den" came in. I was one of the stockholders of the

Nome Beach Company spoken of by Captain Col-

cord, who went down and pledged his stock to Mr. Hum-

phrey. I had about eleven tons of cargo on the "Cather-

ine Sudden'' at that time, and I got some of it. It was

all water-soaked, and some of it broken up and rusty.

The machinery was all rusted up. I had a gasoline en-

gine, and fifty cases of distillate to run the engine, and

a 3'ear's supply of groceries for six men, and sluice boxes,

and general mining tools, and quite a number of canned

goods. The canned goods to me were damaged to the

extent of sixty or seventy per cent. I should judge, if I

went to sell them, I would not get more than ten per

cent of what they were wortli. Lots of them I threw

overboard I'igiit from the ship. The labels were off, and

rusty, and before we got a chance to use them a great

many of them rusted through and leaked out. The same

with the distillate. I was not present at any of the

couA'ersations between Mr. Heustis and Mr. Humphrey.

I did not have any conversation myself with Mr. Heustis.

I did know of Captain Humphrey being in this city and

county within a short time preceding the opening of the
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trial of this case. I came to know it because Mr. Pen-

nell telephoned me, on the 3d of this month, that Captain

ITumphrey was here, and, as I was pretty well ac-

quainted with him, he would like to have me hunt him

H]). lie told me he was stopping at the Bohemian Club,

am] I told him that as I had a wedding on hand that day

I could not attend to it, but I would look him up next

day; and next day I telephoned there, and they notified

me that he had been gone three or four days, or a week;

that he was probably in Chicago at that time. Mr, Pen-

uell told me that he wanted Captain Humphrey to come

up here to court.

Upon cross-examination the witness testified as fol-

lows: I am a stockholder in the Nome Beach Lighterage

and Transportation Company. I owned three shares in

June, 1900. I was at Nome when the "Sudden" arrived

tiiere. I had seen Captain Morine after I got there. I

arrived on the 2d of June. I think the first time I saw

Captain Morine after I got there was the night before

the "Sudden" was towed In. I sat up with liim all night.

That was on the night after the operation. I think the

"Sudden" got in on Sunday, the 10th. The "Sudden"

got in about uoou. I did not see Captain Morine during

that day. I didn't see Captain Morine, after this night

that I sat up with him, until a month aferwards. As
soon as I got my goods I went up the beach to go to

work. I got my goods the day after the sale. The "Sud-
den" got in on Sunday, and they sold the goods on Thurs-
day. I bid in my goods at that sale. The invoice cost

of those goods was about |2,000. I bid them in for
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$325. They bid it up to that price. 1 don't know who

bid it lip. I suppose the "Oorwin" people bid on them,

because they would have the most interest in them. 1

do not know whether Captain Humphrey bid on them or

not. I do not think 1 had been to the vessel before I

attended the sale. I think it was just after the sale. I

do not recollect whether 1 went down there to see what

condition my goods were in. I could not find out if 1

had gone on board. Somebodj' else bid until it reached

a figure near .|325, and then I bid P25, and I got them.

I was prepared to bid more. I was not willing to go up

to |1,OUO, because I did not have the money to pay for it.

I went the size of my pile. These goods were packed as

all groceries are ])acked. Some of them were packed in

sacks. TLe sugar and the flour in sacks, with canvas

sacks over it, the same as tliey s;hip all Alaska goods.

And the dried fruit was in boxes and bags both. I sup-

pose there were forty cases of canned goods out of the

lot. or maybe fifty. The value of the canned goods was

about ten per cent of the whole invoice, I judge, outside

the distillate; and the balance of the cargo, outside of

groceries, was in bags and sacks and boxes. The distil-

late was packed in coal-oil cans. I had fifty cases. I

got that all ashore and used it subsequently. Of the

fifty cases of distillate I supose ten or twelve leaked out,

and the balance was all right. I got the gasoline engine

to my place and worked it, and worked my tools and

machinery afterwards. It cost me two dollars and fifty

cents a ton to get it out of the ship. It cost me five

weeks' work, at the end of the season, at one dollar an
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hour, to lighter it from tiie sliip's side to my place. I

did not have the money to lighter it up, and I told Cap-

tain Humphrey that we would settle it down here, or I

would pay him at the end of the season. At the end of

the season he had some coal and lumber and other work

ho wanted done, to get his place in condition for the

winter; and I told him that I would go to work and work

that bill out. I did it personally. My men had all gxjne

home. That means seven days to the week, working as

long as we could work, as long as it was daylight. At

the start we worked ten hours, and at the latter end of

the season not more than seven. It was in the month of

October and end of September, when the days were

shortening very fast. I suppose it was the equivalent

of nine hours a day that we put in, and we did that for

five weeks. That is about f315, which it cost me to

lighter the stuff from the "Catherine Sudden" to my
place. There were 11 tons, and it cost thirty dollars

a ton. I was able to earn a dollar an hour any place

else there that I cared to go to work. I was not com-

pelled to go to work for Captain Humphrey at that time.

I made no agreement with him, at the time he lightered

the go<xls, as to how much I was to pay. I boarded my-

self during this time. I got my passage out from Nome
to San Francisco in addition. The passage money at

that time was seventy-five dollars. I was all through

with my work at that time. I took no interest what-

ever in what became of the cargo of the "Sudden." I

knew I was interested in the cargo, but I did not know
that the cargo was insured. My understanding was that
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it was. I took more interest in my own business tlian

I did in tlie business of tlie Nome Beacli Lighterage and

Transportation Company. I went there to attend to my

business. I had no interest in it, outside of my own

cargo. Nobody there had any money to put up to take

care of anything but their own goods.

H. E. PENNELL, a witness called and sworn for the

plaintiff, testified as follows:

"I am the secretary of the Nome Beach Lighterage and

Transportation Company. I have knowledge of the de-

tails of the affairs of the business of the company done

throngli me. T!ie nature of the business in which this

company was employed, or was about to embark upon

at tlie time of this venture, was the transportation of

^oods from here to Alaska, the lightering of ships from

the roadstead of Nome to the beach. The voyage of the

•'Catlierine Sudden" was the initial voyage, the begin-

ning of the enterprise; and Uie "Oatherine Sudden" was

purchased by the Nome Reach Lighterage and Transpor-

tation Company for the purpose of going into this busi-

ness, and the business was inaugurated shortly before

the sailing of that vessel from this port. The cargo on

board of the "Sudden" for the company was a quantity

of coal, some supplies for the ship, stores and provisions

enough to provision her to bring back a quantity of pas-

sengers if we had the opportunity to bring them back,

a steam launch. The cargo that we shipped from San

I'rancisco to Nome, some of it was to be put ashore and

some of it was to be kept on the ship. That to be put
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ashore was to provision our men tliat were in the era-

ploy of the li.2:hterage plant.

The witness is here shown a writing, which he identi-

fies as the manifest of the "Catherine Sudden" upon the

voyage referred to in the testimony. The manifest con-

tained a statement of the cargo shipped on board by

other consignees. The manifest was offered and re-

ceived in evidence, and was in the words and figures fol-

lowing, to wit:

Plaintiff's Exhibit No. 5.

COASTWISE MANIFEST.

GAKDNER & THOKNLEY,
Ship and Custom-House Brokers,

322 Washington Street,

San Francisco.

Manifest of the whole cargo on board the Am. "Bark-

entine" "Catherine Sudden,"' whereof J. L. Panno is

master, burden 'Ao tons, bound from San Francisco for

Cape Nome.
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OATH OF MASTER TO MANIFEST ON CLEAKANCE

COATSWISE.

District of San Francisco,

Port of San Francisco.

I, J. L. Panno, Master (or commander) of the Bktne.

called the "Catherine Sudden'' of San Francisco, do swear

to the truth of this manifest, and that, to my best knowl-

edge and belief, all the goods, wares and merchandise of

foreign growth or manufacture therein contained were

legally imixirted, and the duties thereon have been paid,

or secured, according to law.

(Signed) -T. L. PANNO,

Master.

Subscribed and sworn to, before me, this Apr. 27, 1900.

(Signed) J. H. CRAIG,

Actg. Deputy Collector.
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COASTWISE CLEARANCE AND PERMIT.

District of San Franicisco,
^

Port of San Francisco.

Apr. 27. 1900.

J. L. Panno, master of tlie "iCatherine Sudden" of San

Francisco, having sworn, as the law directs, to the with-

in manifest, consisting of sundry articles of entry, and de-

livered a duplicate thereof, pemiission is hereby granted

to the said vessel to proceed to the port of Cape Nome,

Alaska Territory.

Given under my hand, at the custom-house at the port

afore.said, the day and year above stated.

(Signed) J. H. CRAIG,

Actg. Deputy Collector.

(Signed) E. U. MASLIN,

Deputy Naval Officer.

The witness continuing testified : The lumber shown up-

on the manifest consigned to the Nome Beach L. & T. Co.

was a miscellaneous lot of lumber connected with a little

house we had, which was called a knock-down house,

which we intended to put up a.s an offiice building and the

residence of Capt. Morine, and that would practically

make all of 6,000 feet. There were some few pieces of

plank for ordinary use, and there were some square tim-

ber in it, a few pieces of square timber that we could

cut up into buoys, cut up into square blocks for the pur-

pose of mooring buoys and things of that kind to mark an

anchor or mark a mooring. This knack-down house that
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I refer to was one of a type that was being built in Oak-

land by an institution over there that made a specialty

at that time of building little knockdown houses to sell

to people who were going up into that part of the country

where it was known that a house of that kind would be

wanted. They were little houses, consisting of from two

to four rooms, built in panels and put up by bolts. They

could be knocked down readily. They run on a single

studding, and were built of tongue and grooved lumber.

They build them in mining countries now. These knock-

down houses are not lumber, jjroperly speaking, but they

are sawed, fitted, and everything ready to put together

as a house. The loss of any part of it would make it ab-

solutely necessary to replace that part which was lost,

to make a complete house. In other words, some of it

was a house, and some of it would be in miscellaneous

lumber within the term 'lumber.' All the lumber that

was aboard there had fitted in somewhere in connection

with our business. It was not a merchantable shipment

of lumber. It was not the kind of lumber that would find

a market. It was not sent there for that purpose. It was

fitted for a special purpose, all the lumber aboard for the

Nome Beach Company. We sent Captain Morine u[)

there as an agent.

The witness here identifies a paper shown him by coun-

sel as the power of attorney given by the Nome Beach

Lighterage and Transportation Company to Captain

Morine to represent it in Nome, Alaska ; which paper wa's

filed and read in evidence, and was as follows

:
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Plaintiff's Exhibit No. 6.

Know all men by these presents: That Nome Beach

Lighterage and Transportation Company, a corporation

duly incorporated under the laws of the State of Cali-

fornia have made, constituted and appointed, and by these

presents do make, constitute and appoint Edgar S. Morine

of the city and County of San Francisco, State of Cali-

fornia our true and lawful attorney for us and in our

name, place and stead, and for our use and benefit for

all purposes in the territory of Alaska to ask, demand,

sue for, recover, .collect and receive all such sums of

money, debts, dues, acounts, legacies, bequests, interests,

dividends, annuities and demands whatsoever, as are

now or shall hereafter become due, owing, payable or be

longing to us and have, use and take all lawful ways and

means in our name, or otherwise, for the recovery thereof

by attachment, arrest, distress or otherwise, and to com-

promise and agree for the same, and acquittances or other

sufficient discharges for the same, for us and in our name,

to make, seal and deliver, to bargain, icontract, agree for,

purchase, receive and take lands, tenements, hereditaments

and accept the seizen and possession of all lands, and

all deeds and other assurances, in the law therefor, and

to lease, let, demise, bargain, sell, remise, release, convey

,

mortgage and hypothecate lauds, tenements and here-

ditaments upon such terms and conditions, and unde"

such covenants as he shall think fit. Also to bargain

and agree for, buy, sell, mortgage, hypothecate, and in

any and every way and manner, deal in and with goods,
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wares and merchandise, choses in action, and otiier prop-

erty in possession or in action, and to make, do and trans-

act all and every kind of business of what nature and

kind soever, and also for us and in our name, and as our

act and deed to sign, seal execute, deliver and acknowl-

edge such deeds, leases and assignments of leases cove-

nants, indentures, agreements, mortgages, hypothecations,

bottomries, charter-parties, bills of lading, bills, bonds,

notes, receipts, evidences of debt, releases and satisfaction

of mortgage, judgments and other debts, and such other

instruments in writing of whatever kind and nature as

may be necessary or proper in the premises.

Giving and granting unto him, said attorney, full pow-

er and authority to do and perform all and every act and

thing whatsoever requisite and necessary to be done in

and about the premises, as fully to all intents and pur-

poses as we might or could do if personally present here-

by ratifying and confirming all that our said attorney

shall lawfully do or cause to be done by virtue of these

presents.

In witness whereof, we have hereunto set our hand and

seal the 21st day of April, one thousand nine hundred

(1900.)

Signed, sealed and delivered in the presence of:

NOME BEAOH LIGHTERAGE AND TKANSPORTA-

TION COMPANY, [Seal]

[,Seal] By E. T. KRUSE, [Seal]

I

;

President.

H. E. PENNELL, [Seal]

Secretary.
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State of California,

City and County of San Francisco...}

On the twenty-first day of April, A. D. one thousand

nine hundred, before me, James L. King, a notary public

in and for siaid city and county, residing therein, duly

commissioned and qualified, personally appeared E. T.

Kruse knoAvn to me to be the president, and H. E. Pennell

known to me to be the secretary of Nome Beach Ligliter-

age and Transpoi'tation Company, the corporation de-

scribed in and that executed the annexed instrument, and

they duly acknowledged to me that such coii>oration ex-

ecuted the same.

In witness whereof, I have hereunto set my hand and

aflixed my official seal at my office in the city and county

of San Francisco the day and year last above written.

[Seal] (Signed) JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California, 308 California St.,

San Francisco.

[Three revenue stamps on margin.]

The witness continuing testified: There was not any

other or further power given to Mr. Morine other thaa

is expressed in this document. That is all the power he

had in connection with it. His agency or his power was

embodied in that document. We gave him funds to take

up with him, I think the round amount |3,000 in currency.

Our company did not have any connection at Nome, dur-

ing the month of June, with anybody else, or any other

firms, by which it could establish a credit or have a credit
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at Nome. The Nome Beach Company was organized per-

hapsi six weeks to two months prior to the sailing of that

vessel from San Francisiuo. That was sometime in May.

I think we were organized probably in March prior to

that. The beginning of our business venture was the

sending off of this cargo and this vessel. After the loss

had occurred, and neAvs came to San Francisco concern-

ing it, we sought out the parties A\ith whom we had in-

sured, and found them about as well informed as our-

selves in regard to the loss of the vessel. We discussed

the matter with them, and asked what was requisite for

us to do under the circumstances: that our property was

a wreck, and we had met a loss which we presumed we

were insured against; we asked what mode of proceduru

they wished us to take in order to get our insurance

money, for we wanted tlie insurance money, and all Ave

wanted to know was the proper form to make our de-

mand in on them, the insurers of this cargo. We were

told it was necessary to make proofs of loss, and we were

asked for such information as we could give or could

get. We gave such information as we had, and after-

Avards sought further information that Ave had not at

that time, and from time to time brought it to them an<l

made them aAvare of the facts as they came to our knoAvl-

edge, and continued to request that they pay us our insur-

ance money.

Q. Did you have any conversations with Mr. Davis,

the manager of this company, concerning the payment of

the loss and the amount? A. I did
;
yes, sir.
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The witness continuing testified : I had those conversa-

tions with Mr. Davis from time to time in the way I have

stated, telling him of the loss and asking him as to the

mode of collecting under the policy, and as the different

information was furnished and considered by Mr. Davis

I icoiitinued, of course, on behalf of the company, to de-

mand our insurance money. Tn response to this demand

I was informed by Mr. Davis that he considered the de-

mand of my company just, and that in all fairness we

should receive our money under the policy. Then I

asked him why he did not pay it. He said that he would

like to pay it, aiwl womld pay it, if it Avere not for the fact

that he had reinsured a certain amount of the risk that

he carried, and if he paid the am'ount of our policy he

would have in some way to get it from the reinsurers, for

they had given bim. to understand that if he paid it they

would not pay him; and he said that he did not want to

be out his money, as he would have to be, until he would,

perhaps, have to sue his reinsurers to get his money, and

while he felt that Tve should have it justly, for this

reas'onl he could not pay it.

Mr. VAN NESS.—If your Honor please, we move that

all of the witness' statement, commencing with the worls

"In response to this demand I w^as informed by Mr.

Davis," and after the witness proceeds to state that Mr.

Davis said to him he considered the demands just, etc.,

be stricken out as immaterial, irrelevant and incompetent

upon any of the issues in the case.
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The COURT.—I am not clear in my mind as to whetlier

this statement made by Mr. Datvis binds his company or

not. I much prefer to let the matter go now, and I wili

consider it later.

Jlr. VAN NESS.—We will reserve an exception to the

refusal of the Court to strike out the testimony.

The COURT.—Very well. You are not satisfied with

my offei-, Mr. Van Ness, to consider the matter hereafter?

Mr. VAN NESS.—No.

The COURT.—Then I will deny the motion. The

record will show that I offered to consider the matter

later.

Mr. VAN NESS.—I do not question that, but I prefer

to have a proper exception in the record at this time.

Later on, if your Honor considers it again, and comes to

a different conclusion, we ,can strike it out.

The COURT.— I will not consider it further.

Mr. VAN NESS.—Very well. We will take an ex-

ception now.

The 'COURT.—I say now, I still have some doubts as

to the admission of that testimony.

The witness continuing testified : No part of this cargo,

nor any part of the proceeds of the cargo, ever came to

the possession of our company. I am not now referring

to the lighter and the "Dorothy." I am referring to this

,coal and merchandise and so on, that was on board the

"Sudden." It was entirely lost to our company. I re-

ceived word from Nome to the effect that a draft had been
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draAvn on my company for f2,500. The draft came and

we paid it. June 29tb, 1900, the Nome Beach Company

[laid that draft in San Francisco. Subseciuent to the;

loss I received a report from Moriue, from Nome, respeci

iuy the loss. There were two reports, one from the

North and one written statement made up by him on his

deathbed here. I do not remember the purpose of tlie

dato stamped in blue, "July lOth, 1900," whether of its

beinfj received or being answered.

The first report was here offered and read in evidence,

and is in the words and figures following, to wit

:

Cape Nome, June 24/19.

Nome Beach Lighterage & Ti'ans. Co.

Gentlemen: As As Capt. Humphrey has informed yr.u

(/f the loss of the "Catherine Sudden," no doubt you will

receive his advise before this, I cannot find words to ex-

press my feelings concerning the matter, as I had built

so much upon her safe arrival. On my arrival here [

found everything so different to what I exi>ected. The^-e

were no locations on the beach to be had unless you paid

an exorbitant price. Capt. Humphries secured a lot on

the beach 30x70, the tide will cover it when high. As we

had arranged on the passage up to work together, I ap-

plied to Lieut. Craigie for a strip adjoining the Whaling

Co., 10x70, the price to be 500 00-100. I left them to draw

up the papers for the lot. I was away a couple of hours:

on my return they sprung the price to 750 00-100, and as

they concluded that I was badly in want of the lot, they

tried me for 1000.00. I called the deal off and went down
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the beach about half a mile and purchased a lot 41x110

foi* 1500 00-100, where there is a good water frontage.

I then took the Wlialing Co., on with me, they put up

their tents and got their plant down so' as to hold the lot,

as I dare not leave the place alone for any time, if so,

it would have been jumped. I have sold the Whaling Co.

an uudivided half of the propei'ty. The "Sudden" havin^i

met with disaster left me without tents or anything, and

to cap the climax I was compelled to have an operation

on my neck. On the passage up I contracted a severe cold

which settletl in my thi'oat, causing it to develop into a

fearful condition. I should have had it operated on

sooner, but the Dr. had no place to perform the operation

in. I had to get some luml^er and put up a place. I

noticed in looking over a copy of a letter written to you

by Capt. Humphries that the Dr. had removM three can-

cers from my throat, he was mistaken, as they were not

eanlcers, but glandular tumon;, but the operaton was

very critical, and I think a success. I am so as I can get

about when the weather is fine. On finding that I had

to be confined, I talked the matter over with Capt. Humph-

ries, Capt. Colcord and other friends, and we decided

that there was no time to be lost. Capt. Humphries ver\

offered to look after all of my business for me on arrival

of the "Sudden," which he has done to my satisfaction,

and I trust to yours also. While I was in the worst con-

dition the "Sudden" arrived a total wreck, having gotten

into the ice, and in trying to work her out the bow port

was stove in and she filled. They succeeded in getting
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the laxim>h, two surf boats, ligbter ami tbe most of the

knock-do-\vn lighter off, also some rope. The ''Conviii"

got her pumps to work on the ship, and after pumping

three days, got her pumped out. Capt. Pauno made a

contract with the "S. S. Corwin" to tow the launch and

lighters to Cape Nome for 21500 00-100, lighter and launch

to discharge the ''Coi'wiu," which they did in one night.

Capt. Humphries, like myself, coming up here Avith very

little money, was compelled to draw on you for the

2500.00, which I trust you had money enough on hand to

meet. Capt. Humphries has been keeping the boat and

lighter employed constantly and we have about 1000.00

to our credit now. Surf boats are not suitable for the

beach, lighters are the only thing. The Whaling Co. dc-

about to sell their plant to Lane for 20,000. I will close

out if I can get my price. I hold our plant at 20,000. la

the mean time the launch and lighters are turning over

good money, putting up the kn'ock-down lighter cost

me considerable, as so much of the planking bits, etc.,

were missing. Three days work will square her up. Tho

"Sudden" and the cargo was sold for about |9000. No-

body had any money to bid for goods. The sale and every

part of the business was disposed of before I had any

knowledge of the disaster, as nobody was allowed to see

me for five days, and a few days after Capt. Humphries

came and disclosed the business to me, I can assure you

that it was a great blow to me, as I had planned on such

good results. I had to purchase from the "Corwin" the

mushrooms, also other gear belonging to the outfit. The
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Avorst part of it is I cannot get any mooring cliains, they

having thrown ours off the "Sudden" to lighten lier. 1

am rather shaliy yet and find it very hard to settle down

to letter writing. I will advise you as I go along. 1

w(uild very much like to hear from you. I have not re-

ceived any word from you to date. What insurance have

we on ship and supplies? Hoav are you financially at

that end? What do you think about closing out the busi-

ness here? I have paid off ail our contract men with the

exception of Oapt. Simmie and engineer, and McNich-

olas, he is now laid up with a lame leg. I will let him

go as soon as he can get out.

Yours respectfully,

E. S. MORINE.

When I received the first news of the loss, there was f>

meeting of the board of directors had with respect to it.

The witness was here shown a book, which he identified

as the minute book of bort:h the stoickholders' minutes and

director's minutes of the Nome Beach Lighterage and

Transportation Company.

The witness continuing testified : Upon page 82 of this

book, under date of June 22, 1900, these are the minutes

of the special meeting of the board of directors of t ho

Nome Beach Lighterage and Transportation Company,

held that day.

Counsel for defendant here objected to the reading in

evidence of the minutes and lett-er which followed the

minutes, on the ground that they were all subsequent to

the dates of the transactions at Nome, which enter into
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these matters; and upon lie further ground that at the

time the miniutes were made and the letter was written

it appeared upon the face of the proceeding and ufton the

face of the letter that the company here was without

knowledge of the arrival of the "Sudden" at Nome or any-

thing that had taken place outside of the immediate dii^-

aster in the Behring Sea; and on the gi'ound that t\io\

and each of them were irrelevant, immaterial and in-

competent and hearsay.

The Court overruled the ohjection, and counsel for de-

fendant took an exception.

The minutes and letter were as follows:

June 22, 1900.

Special Meeting Board of Directors of the Nome Beach

Lighterage and Transportation Company, held at the of-

fice of Mr. E. T. Kruse, 207 'Front Street, City and County

of San Francisco, State of €\xlifornia, June 22nd, 1900.

Meeting convened at 3:45 o'clock P. M. pursuant to call

by the President, Mr. E. T. Kruse.

There were present Directors E. T. Kruse, IT. B. Madi-

son, W. E. Balcom, H. E. Pennell.

Absent Director J. B. Dyer.

News having been received that this Company's vessel,

the Barkentine "Catherine Sudden," had met with a dis-

aster and might at this time be lost or in a disabled con-

dition at Nome, upon motion the Secretary was instruct

ed to write a letter of encouragement to Superintendenl

E. S. Morine, at Nome, telling him that the Directors

looked solely to him, and that whatever the condition;?
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might be, lie was to use his own best judgment for all

parties concerned, and that a copy of said letter be at-

tached to and become a part of these minutes.

San Francisco, Cal., June 22, lt)00.

Capt. E. S. Morine, Nome, Alaska,

Dear Sir: We have had bad news from the "Catherine

Sudden." The reports, however, are conflicting, some

saying that the vessel is all right except that she is dis-

masted and proceeding under jury rig, while others go

as far as to say she has been stove in and abandoned.

We have hopes however that if the vessel is in distress

the same is not so serious as reported, and that she will

turn up at Nome with her deck load and cargo safe.

In any event, we wish to notify you that the Directors

of the Nome Beach Lighterage and Transportation Com-

pany have held a meeting and authorized this letter.

Let the circumstances be w4vat they may, the Directors

Imve full confidence in you to do what is for the best

interest of the Company, and wish you to understand

that although there are a number of stockholders of the

Company at Nome, you are the person in authority and

the one looked to to use his judgment for the best in-

terests of all concerned.

If the mishap is as bad as reported, we are very sorry

for all concerned. The next thing to be done is to make

the best of the circumstances. You have the Company's

power of attorney, have authority to conduct the busi-

ness of the Company and vessel, and again we wish to

impress upon your mind that the Directors have full con-

fidence in you as their manager.
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Send us detailed reports from time to time as often

as possible. The field of action being so far away, your

Directors will be governed in a great measure in their

actions by your reports.

Wishing you and all our people good luck and hoping

this finds you all well, we remain.

Yours very truly,

NOME BEACH LIGHTERAGE & TRANSPOR-
TATION CO.,

By H. E. PENNELL,

Secy.

The witness continuing testified: When we received

the first news of the loss there was a meeting of the

board of directors had with respect to it.

The witness here produced a list, and testified that it

contained the minutes of the special meeting of the

board of directors of the Nome Beach Lighterage and

Transportation Company held June 22d, 1900.

Counsel for plaintiff offered to read said record.

Counsel for defendant objected to the minutes and the

letter following the minutes addressed to Captain Mor-

ine, on the ground that they were all subsequent to the

dates of the transactions at Nome which entered into

those matters, and upon the further ground that, at the

time those minutes were made and that letter was writ-

ten, it appeared upon the face of the proceedings and

upon the face of the letter that the company here was

without knowledge of the arrival of the "Sudden" at

Nome, or of anything that had taken place outside of

the immediate disaster in the Behring Sea, and upon
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the further ground that the minutes and letter were

each irrelevant, immaterial, incompetent and hearsay.

The Court overruled the objection, to which ruling de-

fendant then and there excepted.

Said minutes and the said letter were thereupon read

in evidence, and were as follows:

Jun. 22, 1900.

Special Meeting Board of Directors of the Nome Beach

Lighterage and Transportation Comi)any, Held at the

office of Mr. E. T. Kruse, 207 Front Street, City and

County of San Francisco, State of California, June 20nd,

1900. Meeting convened at 3:45 o'clock P. M. pursuant

to call by the President, Mr. E. T. Kruse.

There were present Directors E. T. Kruse, H. B. Madi-

son, W. E. Balcom, H. E. Pennell.

Absent Director J. B. Dyer.

News helving been reeved that his Company's vessel,

the Barkentine Catherine Sudden, had met with a dis-

aster and might at this time be lost or in a disabled con-

dition at Nome, upon motion the Secretary was in-

structed to write a letter of encouragment toi Superin-

tendent E. S. Morine, at Nome, telling him that the Di-

rectors looked solely to him, and that whatever the con-

ditions might be, he was to use his own best judgment

for all parties concerned, and that a copy of said letter

be attached to and become a part of these minutes.

San Francisco, Cal., June 22, 1900.

Capt. E. S. Morine, Nome, Alaska.

Dear Sir: We have had had news from the "Clatherine

Sudden." The reports however are conflicting, some
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saying that the vessel is all right except that she is dis-

masted and proceeding under jury rig, while others go

as far as to say she has been stove in and abandoned.

We have hopes that if the vessel is in distress the same

is not so serious as reported, and that she will still turn

up at Nome with her deck load and cargo safe.

In any event we wish to notify you that the Directors

of the Nome Beach Lighterage and Transportation Com-

pany have held a meeting and authorized this letter.

Let the circumstances be what they may, the Directors

have full confidence in you to do what is for the best in-

terests of the Company, and wish you to understand

that although there are a number of stockholders of

the Company at Nome, you are the person in authority

and the one looked to to use his judgment for the best

interests of all concerned.

If the mishap is as bad as reported, we are very sorry

for all concerned. The next thing to be done is to make

tlie best of the circumstances. You have the Company's

power of attorney have authority to conduct the busi-

ness of the Company and vessel, and again we wish to

impress upon your mind that the Directors have full

confidence in you as their manager.

Send us detailed reports from time to time as often

as possible. The field of action being so far away, your

Directors will be governed in a great measure in their

actions by your reports.
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Wishing you and all our people good luck and hoping

this finds you all well, we remain,

Yours very truly,

NOME BEACH LIGHTERAGE & TBANSPOK-

TATION CO., By H. E. Pennell,
' Secy.

Q. Was that letter mailed to Mr. Morine?

A. It was.

Q. This letter, Exhibit 7, speaks of a letter addressed

to you by Captain Humphrey. Did you receive such a

letter?

A. I received a letter from Captain Humphrey which

I presume that refers to, yes.

Q. I show you a letter addressed to you by Omar J.

Humphrey under date of June 11th, 1900, and ask you

if that is the letter? A. That is the letter.

The said letter was read in evidence, and was as fol-

lows: Nome, Alaska, June 11, 1900.

Mr. H. E. Pennell, Secy. Nome Beach L. & T. Co., San

Francisco, Cal.

Dear Sir; I have this day, as agent of E. S. Morine of

the Nome Beach L. & T. Co., duly appointed by him by

power of attorney which is duly signed, sealed and deliv-

ered, drawn on you as Secy, of the Nome Beach L. & T.

Co., for the sum of twentj'-fiye hundred dollars, in favor

of the Pacific Steam Whaling Co. In explanation of

this will say that Captain Morine was taken sick on his

arrival here and has had an operation performed on

the glands of the throa* from which three cancers have

been taken. Previous to his being operated upon he ap-

pointed me as his agent, and so far as I am able will
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faithfully carry out this trust, said appointment being

made upon the advice of Oapt. Oolcord, Mr. Dickey and

Mr. Howard, who are stockholders in your Company.

T\'liile Oapt. Morine is doing very well at the present

time, the operation being considered successful, he is

still in a very precarious condition.

The "Catherine Sudden" on June .3rd had her bow

ports s(tove by striking the ice and commenced to sink

and was abandoned; the steamer "Corwin" picked her

up and brought her to this port, arriving last evening.

The ship, at time of abandonment, was full of water and

wholly dismasted, and the crew on the ice.

The "Corwin" with the aid of her passengers and crew

pumped the "Catherine Sudden" out and brought her to

this port. A survey has been held on her this day by

the Capt. of the "Corwin," said survey consisting of

Capt. A. H. Herriman, Capt. W. H. Ferguson and the

carpenter of the U. S. Revenue Ctitter "Bear," and the

said vessel has been condemned. The Capt. of the "Cor-

win" proposes to sell the cargo, which is wholly dam-

aged, as per consignments according to manifest, also

the vessel's hull. The advice for so doing by the Master

and owners of the "Corwin" was from Capt. Tuttle of

the U. S. Revenue Cutter "Bear," and considered for the

best interests of all parties concerned.

Capt. Panno. by agreement duly signed with the Mas-

ter and owners of the "Corwin," agreed to pay the sum

of |2,500, U. S. coin, for the delivery of the launch,

lighter and two surf boats at Nome, which contract has
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been carried out by the Master and owners of the "Cor-

win."

The Master and owners of the "Oorwin" demand that

the |2500 must be paid, or they will hold the launch and

lifihters, hence as agent of your Company I have drawn

draft on you for this amount, payable to the Pacific

Steam Whaling Co. and have drawn draft in favor of

the Masiter and owners of the "Corwin" on the Pacific

Steam Whaling Co., as a draft on the Nome Beach L.

& T. Co. could not be cashed in this place, and I trust

that you will honor my draft on you on presenrbationu I

shall hold lighters and launch until advice from our

office that said draft has been paid; in the meantime

will keep them employed as much as possible placing

their earnings at the credit of the Nome Beach L. & T.

Co., and hope to wipe out this indebtedness in a very

short time, but have drawn this draft on you as I, repre-

senting the Pacific Steam Whaling Co., will not assume

any responsibility as to the safety of the launch or

lighters, but will endeavor to the best of my ability, to

protect them from any damage or loss.

Trusting my action in this matter will be approved by

the Nome Beach L. & T. Co., I remain,

Yours very respectfully,

OMAR J. HUMPHREY,
Agt. N. B. L. & T. Co.

P. S. Enclosed please find copy of protest made by

Capt. Panno.

The witness continuing testified: The next report that

I received from Morine was under date of July 2d.
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The witness here produced the letter last referred to.

Said letter was read in evidence, and was ais follows:

Plaintiff's Exhibit No. 9.

"Nome, July 2/19.

N. B. L. & T. C, San Francisco.

Gentlemen: I herewith enclose you a statement in-

forming you about how we are progressing. Every-

thing is going along very satisfactory. We are getting

our share of the work. I am working with the P. S. W.

Co. We have an office at present in 0. H. Hamilton &
Co. building, but as Kitson and Gapt. Humphrys had

some words yesterday, Humphrys is done with him.

He pulled Kitson through his trouble. Kitson was up

here with no outfit to do his work, and we worked in

with him and put him on velvet, which I think he will

soon drop from. I will have a building on our lot in four

days 2.5x2G. I am fitting up an office for the Whaling

Co. and myself and departments for Capt. Humphrys,

Capt. Herriman and myself. I will rent four rooms

which will give us a good revenue. There are a great

many here in the lighterage business, and I understand

that they are cutting the rates. We are holding our

rates up. I would rather get less work at our rates as

it is much easier on our plant. Capt. Humphrys' book-

keeper is doing the work for both of us, we paying a

pro rata. I have three men under wages; they are on

the "Dorothy." Capt. Panno I have settled with. Mc-

Nicholas hurt his leg verybad and is under the Dr. hands,

as soon as he is able to get about, I will let him out.
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Other help I engage as required, which is expensiive, one

rloHar per hour. I arrange most of my contracts lump

sum for lighters, parties hiring them paying all help. I

experimented yesterday on ballasting ships at |8 per

ton on the Sch. "Coleman." It proved successful, as I

put 40 tons on one of our lighters, and in seven hours

cleared $200, besides |50 for the tow boat. We tried to

work a combination on the towage and lighterage but

it proved a failure. Capt. Humphrys and I did not

want it. Capt. Johnson contracted with the Gov. to

discharge 12,000 tons of freight at Nome River for I un-

derstand six dollars per ton. Tt is understood that

Johnson cannot carry out his contract, as he finds, like

a great many others, that his plant is no good. I think

that the business will come our way; if so, it will give

us lots of work, and we can handle the job better than

any outfit here. We have talked with the officer in com-

mand this A. M. He told us that he would call for bids

and would keep us posted, and for us not to put in our

bid until all others were in, and they would keep us

posted and advise us how to act. I am getting so as I

can get about when the weather is fine, but my face is

in a bad condition yet. If only the accident had not

occurred to the "Sudden," we would have made a fine

clean up as we had the best plant of any. The surf

boats don't amount to much, but I am working them in

on a great many jobs. I would very much like to know

whether you placed any insurance on our outfit beside

the hull. There has been some funny business done con-

cerning the disposal of the "Sudden" and cargo. Mr.
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litmker's ship has not arrived yet. We will look

after the Capt. when he arrives. The tug that the

P. S. \V. Co. sold to Lane got on the bar off the beach

the uiglit of the 29th, stove her bottom in, and is now

lying full of water. They soon used her up, and she was

a very nice boat. Mr. Stone gave us a very inferior boat

for the i)rice paid, tliat is, she is not strong enough.

Strength is what counts up here. Providing I don't

close out the plant, I will make some changes on the

boat this winter, that is, if I remain in. If I don't close

out. it will be necessary for some one to remain here so

as to liave the plant in good condition next spring, as

the boats can be ready to operate by the time any ships

arrive. This is a wonderful camp and is building up

very rapidly. Prices on lumber keep up and fluctuate

from $50 per M to $95. T have been very much handi-

capped by my sickness and the loss of the "Sudden." If

I had not had Oapt. Humphreys here, I would have lost

every thing, and we must certainly recompense him for

his kindness. Fle tells me there is no charge for his

services, but I am not satisfied with that, and I feel that

you will take my view of the matter. You will please

forward me a statement advising the amount of insur-

ance carried also the amount you advanced to Capt.

Simmie's wife and engineer W. Neal. Don't advance

anymoneyto McNicholas' wife as I am through with hira.

I will keep you posted in the future concerning the busi-

ness. Dyer is making money. Tell Capt. Simpson that

we will not be out any money.

Yours truly,

E. S. MORINE.
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The witness continuing testified: I made a reply to

the letter of Captain Humphrey under date of June lltli,

wherein he advised me of advancing |2,500, drawing on

me and telling me what had occurred. I answered the

letter and acknowledged the receipt of it. Simply a

personal letter. I cannot remember what the contents

of that letter was. So far as I remember, it was a letter

acknowledging tlie receipt of his letter, advising him

that without doubt the Nome Beach Lighterage and

Transportation Company would honor his draft, and

thanking him for the services he said he had rendered

to the company and on behalf of Captain Morine; and so

far as my memory serves me, that is the gist of the let-

ter. I can support that by reasons for such a letter if

required. Subsequent to that I received another com-

munication from Captain Morine on the 18th of July.

The witness here produced a letter, which was offered

and read in evidence, and is in the words and figures fol-

lowing, to wit:

Nome City, July 18, 1900'.

N. B. L. & T. Co., San Francisco.

Gentlemen: I herewith enclose you a few lines send-

ing the same by the S. S. "Newsboy," as she may arrive

before I do. Mr. Benns and I leave to-morrow evening

on the "Cleveland." I leave Mr. Dyer in charge. T

have Capt. Herriman and Capt, Herbert with him.

They are both good men. Business at present is very

dull but I am getting my share of it. I have not ob-

tained a settlement with Capt. Humphreys to date. He
is so changeable that it is a difficult job to get a state-
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ment. I have been ninning things myself for two weeks

and find it very rauoli more satisfactory. Oapt. Hum-

phreys had purchased a lot next to ours and has a large

building about completed on it. I will explain all mat-

ters on arrival.

Yours truly,

E. S. MORINE.

Q. Did Captain ]\rorine make a report to you on his

arrival?

A. He did. He made a written report in the hos-

pital.

Q. Have you that?

A. Yes, sir, I have it.

The witness here produced the report referred to in his

last answer, and said report was offered in evidence.

To the introduction of this report counsel for defend-

ant objected upon the ground that it was irrelevant, im-

material and incompetent.

The objection was overruled; to which ruling defend-

ant then and there excepted.

Said report was read in evidence, and was as follows:

Plaintiff's Exhibit No. 11.

San Francisco, Aug. 4, 1900.

Statement of E. S. Morine's from June 5th, 1900, to July

23, 1900, as Supt. of the Nome Beach Lighterage &
Transportation Co.

I arrived at Nome, Alaska, May 28, 1900. Cash in

hand, .|3,000.00. Bought a business lot June 1st, paid

$1,500.00 cash for same; put about |200.00 improvements
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ou lot. Od June 2ud, agreed to allow Mr. Humphrey

"as manager of the Pacific Whaling Co.,' to share lot

witli lue, tS, at once he proceeded to erect his Avarehouse

i^- discliarge his ships. On June ()th I transferred an

undivided half of lot to him, he to pay one-half of the

entire cost of lot to date, although he did not pay over

one dollar. On the same day I turned over the manage-

ment of t]je X. JB. L. ^: T. Co. to him, giving him my full

power of attorney,heagreeiug to take charge of the same

without any charge. On June 7th had operation per-

formed. Ou Juiie 10 "Catherine Sudden" arrived a total

wreck and in tow of the Steamer "Corwin." She also

liad in tow the tug "Dorothy" and lighters, "Corwin"

holding the "Sudden" for salvage. Captain of the

"Sudden" contracted with the "Corwin" to tow "Doro-

lliy" and lighters in for the sum of |2,500.00, & to light-

er the "Corwin's" freight. The tug "Dorothy" proceeded

at once to lighter the "Corwin," Captain Humphry pay-

ing the "Corwin" !ji<2,."i00.00 towage, taking a draft on the

Nome Beach L. & T. Co. indorsed by Howard, Dickey

and Colcord. The "(,'orwin" people at once advertised

iS. sidd the "Sudden" & cargo at auction. Do not know

who autliorized them to do so. Ou about the 14th of

June, ('aj)t. Colcord informed me of the wreck, & that

she was to be sold at auction. I instructed Oapt. Hum--

phrys to purchase for the N. B. L. & T. Co., the entire

lighterage outfit, including tents, house, coal, etc. I

afterwards ascertained that all he had purchased for

The N, B. L. & To. CV>. was the anchors. He purchased

100 tons of coal at S4.00 per ton, & for the same coal he
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cliai'i^ecl the "Dorothy" 160.00 per ton. I know it to be

a fact, that Capt. Humphrey managed the N. B. L. & T.

Co.'s phmt to his own advantage, which was not to the

interest of our Co. I also requested him to put up at

once ourknock-down ligiiter, which he did not do. At this

time she being worth f+OO.OO per day, a loss of 10 days,

or 11,000.00. On the 3rd of July 1 took over the business

from Capt. Humphry, I requesting him to give me a com-

plete statement & vouchers, also the earnings, which

he agreed to do, but did not, although asked by me

many times to do so. Was unable to get any kind of a

statement until the night of the 22 of July, which Mr.

J. B. Dyer succeeded in getting, the one I herewith sub-

mit. I do not accept the same as a settlement or as a

correct statement. I hereby request that Mr. Hum-
j)hreys turn the books over witli all vouchers. I also

suggest that Mr. Humphrys be charged rent for the

use of lot from 5th of June until the time he vacates, at

the rate of not less than $25.00 per day; also interest on

the earnings of the lighterage company up to the time

he turns the entire amount over (at Nome rates.)

On leaving Nome, I left the business in charge of J.

B. Dyer, giving him my full power of attorney.

E. S. MORINE.

Q. Now, Mr. Pennell, did you subsequently receive a

communication from Mr. Humphrey? A. I did.

Q. With regard to his accounts and his transactions

in that matter? A. I did.

Q. Have you it with you?

A. Yes, sir (producing).



172 The Standard Marine Insurance Co., Ltd.,

(Testimony of 11. E. Pennell.)

Mr. FRANK.—I offer this letter in evidence.

Mr. VAN NESS.—In view of the Court's previous rul-

ing, it seems to me unnecessary to make any specific ob-

jection to tliat letter. I rest on my previous objection.

The COURT.—I overrule the objection.

Mr. VAN NESS.—I will talvc an exception.

{The letter is marked Plaintiff's Exhibit No. 12.)

Mr. FRANK (reading):

Plaintiff's Exhibit No. 12.

PACIFIC STEAM WHALING CO.

Seattle, Wash., August 21, 1900.

-Mr. M. E. Pennell, Secy. N. B. L. & T. Co., San Fran-

cisco, Cal.

Uear Sir: Yours under date of July 2nid recived by me

on my arrival at this place The contents of your letter

has been a source of gi'eat satisfaction to me to know

that my services for the Nome Beach Lighterage &

Transportation Company and the action I have taken

up to the time I left Nome in regard to their affairs at

that place, meets with your approval.

The action which I took at the time Capt. Moraine was

taken sick and on the arrival of the "Catherine Sudden,"

I took for the benefit of the stockholders of the Nome

Beach Lighterage & Transportation Company, and near-

ly all of them I considered personal friends, and I read-

ily took in the situation, and in conversation with Capt.

Colcord and others interested in your Company, they

as well as mvself could see that vour business venture
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at Nome would be a first-class failure without some per-

son giving- a helping hand at that time, which I did as

you well know, drawing a draft on you for $2,500.00 in

payment for the money which, as you understand, I had

no right to advance, belonging to the Pacific Steam

Whaling Company, and while I carried out what I un-

dertook, I will leave you to judge, using your property

in the same manner, or as nearly as possible as I did the

Pacific Steam Whaling Ck)mpany's.

During the time of the rush to Nome, Oapt. Moraine
was sick, and on the arrival of the "Catherine Sudden"
the crew clamoured about my oflice demanding that I

pay them off for their services rendered on board of the

vessel. Ca])t. JMoraine has ap])ointed me as his agent,
and as you well know, Capt. Moraine did not have the
power to do so, as he was appointed agent of the N. B.

L. & T. Co. by the Directors, but a power which the Di-

rectors did not give him to appoint any other person.

Again I used the Pacific Steam Whaling Company's
money to satisfy the demands of the crew of the "Cath-
erine Sudden."

Capt. Colcord informed me that Capt. Moraine had
brought money with him from San Francisco, and he
went to Capt. Moraine's tent and got his cash box and
together we counted the money, which amounted to
some six hundred dollars, more or less, I do not remeiuT^
the exact amount, which was not sufficient, and I again
used the Pacific Steam Whaling Company's money.
Everything went on peaceably, and the N. B. L. & T.

Co. made money and Capt. Moraine, after he was able
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to be out, assuraeO, to a certain extent, charge of the

business, which of course you understand did not suit

an old sailor like nijself to have any interference, and I

turned the business all over to him, and he then de-

manded from me a settlement. At the time I did not

understand that a settlement meant that I should turn

over to him all the money belonging to the N. B. L. & T.

Co., nor do I understand it so at present^ but I gave him

an accounting and advanced him some seven hundred

dollars in cash, which I hold his receipt for, account N.

B. L. & T. Co.

I was very busy at the time, and to do this it inter-

fered with my work, as I only had one bookkeeper, and
did an enormous amount of business in a very short

time, so much so that at the time I left Nome my books
were not straightened out, and when Capt. Moraine left

he appoined Mr. Dyer as agent for the N. B. L. & T. Co.,

and Mr. r>yer demanded a settlement from me and pay-
uiont of all money due that company, which I positively

and emphatically refused to give, for the reason that I

was informed that Ca])tain Moraine had collected some
fl,200.00 for services rendered in towing, etc., after I

had turned the business over to him._ In addition to the
seven hundred dollars which I had advanced him only a
short time before, I did not consider that the N. B. L. &
T. Co. had any debts at Nome which required that
amount of money.

Mr. Dyer informed me that there was no money on
hand with which to carry on the business, and he wished
me to issue drafts on the Pacific Steam Whaling Com-



(',«. Nome Ernch Lifilfcraqc etc. Co. 175

(Testiinonj of H. E. Pennell.)

pany for the amount, due the N. B. L. & T. Co., which I

refused to do, and I did, after due consideration, issue

two one thousand dollar drafts. Mr. Dyer demanded

of me money, an served me with a lawyer's letter, which

did not amount to anything any more than to hurt my
feelings and perhaps cause me to think that I had not

been given credit for what I had done, and at the same

time no mention had been made for my services nor had

anything been said about the interest on money which

I had been paying for at the rate of five per cent per

month to carry on the Pacific Steam Whaling Company's
business, as well as the N. B. L. & T. Co., and as you
well understand, I had no money, and while I was doing
a large business, all of my settlements were made for

services rendered in drafts, which were forwarded to

our office, and to settle for labor, lighters, etc., it re-

quired cash, and I am very proud to say there was no
paper in Nome accepted more readily than my draft on
the Pacific Steam Whaling Company, and owing to that
fact and my standing as a business man there, the bank
advanced me money to settle my bills, charging me at
the rate of five per cent.

From Mr. Griffith, Manager of the Pacific Steam Whal-
ing Co., I understand a settlement has been demanded
in San Francisco, which he has refused to give until my
return, which I advised him so to do, as I wish to place
before Mr. Griffith, Manager of the Pacific Steam Whal-
ing Company, a statement of everything I did for the N.
B. L. & T. Co., and it was for him to decide what recom-
pense, if any, the Pacific Steam Whaling Company,
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should have for services rendered, as you understand I

was an employee of that company.

I felt morally certain that before I got through with

what I was doing there would be some trouble over it.

Please bear in mind that I do not question any of

Oapt. Marainc's actions at Nome or Mr. Dyer's, nor did

I criticise them any more than I think they did me a
gross injustice by presuming to demand by law a settle-

ment for tlie business I had done for the N. B. L. & T,

Co., for had Mr. Dyer looked into the matter he would
readily have seen that he was not an agent of that com-
pany or that Capt. Moraine had the power to appoint
liini an agent, and it is not for Mr. Dyer to question
whether he obtained a satisfactory statement, whether
lie obtained money or anything else from hie.

I merely write this letter to you to justify any actions
which I have taken in this matter regarding the settle-

ment whicii I hope will be satisfactorily explained on
my arrival in 8an Francisco. I will, however, state that
if I had held control of the N. B. L. & T. Co.'s tugs, and
lighters, and Capt. Moraine had gNone to San Francisco,
things would have proven a great deal more satisfactory
to your comapny than what it now will.

T return to Nome by the "Koanoke" to-morrow, and
hope to be in San Francisco by the middle or last of
September.

Enclosed please find copy of letter of Mr. J. B. Dyer
to me, presented by Mr. Reynolds, atorney for tlie N. B
L. & T. Co.
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Thanking you for your kind appreciation for ttie ser-

vices rendered your company, I remain,

Yours very respectfully,

OMAR J. HUMPHREY.

The witness continuing testified: I finally obtained a

settlement with Mr. Humphrey. He turned over to me

the accounts and vouchers. I have the account here.

With that account he presented me vouchers s:howing

where the coal came from that he furnished to the

"Dorothy" up there, and which Morine says he charged

$60 a ton for.

The witness here produced two statements of account.

The witness continuing te.stified : There are two at--

counts. The launch "Dorothy" and the lighter "Sham

rock." These are accounts of recepts and disbursements

for account of the "Dorothy." No. 1 shows receipts for

the launch "Dorothy," and No. 2 the disbursements. The

said account was marked Plaintiff's Exhibit No. 13, the

sheets numbered separately 1 and 2, and offered and reatl

in evidence. The account is in the words and figures fol-

lowing :

Sheet 1.

Plaintiff's Exhibit No. 13.

Nome Beach Lighterage and Transportation Co., in ac-

count with Omar J. Humphrey, Agent N. B. h. & T.

Co.

Launch "Dorothy."

June 13. Priess & Fox, a/c "San Bias" $150.00

" 22. Priess & Fox, a/c "San Bias" 50.00

" 22. Priess & Fox, a/c "Senator" 125.00
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" 22. Priess & Fox, a/,c "South Portland" . . 50.00

" 22. Priess & Fox, a/c "San Pedro" 25.00

" 22. Priess & Fox, a/c "Alliance" 50.00

" 22. Priess & Fox, a/c "Valencia" 75.00

" 22. E. J. R. L. Co. a/c "Geo. W. Elder" . . 125.00

" 22. E. J. R. L. Co., a/c "Valencia" 50.00

" 22. E. J. R. L. Co., a/c "Brunswick" 75.00

" 22. A. G. H. Potts, a/c "San Bias" 25.00

" 22. A. G. H. Potts, a/c "Geo. W. Elder" . . 475.00

" 22. A. G. H. Potts, a/c "Senator" 25.00

" 22. A. G. H. Potts, a/c "Alliance" 25.00

" 22. A. G. H. Potts, a/c "South Portland" . . 400.00

" 22. A. G. H. Potts, a/c "Nome City" 350.00

" 22. A. G. H. Potts, a/c "Volante" 75.00

" 22. C. D. Lane, a/c "Sequoia" 25.00

" 22. C. D. Lane, a/c "Victoria" 25.00

" 22. Nome Water Co., a/c "Grace Dollar" . . 425.00

" 22. Oarrington & Co., a/c "Lakme" 50.00

" 22. Carrington & Co., a/(C "Alliance" 25.00

" 22. S. Y. T. Co., a/c "Centennial" 100.00

" 22. S. Y. T. Co. a/c "Falkenburg" 25.00

" 22. Schr. "Fred E. Sanders" 125.00

July 5. Alaska Com'l Co., a/c "San Jose" 120.00

" 5. Alaska Com'l Co., a/c "Signal" 200.00

" 5. Alaska Com'l Co., a/c "Ranier" 240.00

" 5. Alaska Com'l Co., a/c "Kodiak" 40.00

" 5. Alaska Com'l Co., a/c "St. Paul" 60.00

" 5. Alaska Com'l Co., a/c "Dora" 20.00

" 5. Alaska Com'l Co., a/c "Sunol" 40.00

" 5. Alaska Com'l Co., a/c "York" 20.00
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"
5. Schr. "Pred E. Sanders" 800.00

"
5. E. J. R. L. Co., a/c "Victoria" 50.00

"
5. A. G. H. Potts, a/c "Northern Light".. 100.00

"
5. A. G. H. Potts a/c "Chas. Nelson" 75.00

"
5. A. G. H. Pots a/c "W. G. Irwin" 50.00

"
5. S. Y. T. Oo. a/c "Centennial" 25.0(t

"
5. S. Y. T. Co., a/c "Dispatch" 25.00

"
5. Nome Water Co., a/c "Fred. F. Sanders" 140.00

"
5. N. A. T. & T. Co., a/c "Red Lighter" . .

.

50.00

"
5. N. A. T. & T. Co., a/c "Newsboy" 80.00

"
5. N. A. T. & T. Co., a/c "Jos. L. Eviston". 220.00

"
5. Bark "Mercury" 375.00

"
5. Schr. "Vine" 100.00

"
3. Cash a/c "Wanderer" 40.00

"
5. S. Y. T. Co. a/c "Winslow" 150.00

15,970.00

Sheet 2.

Launch "Dorothy."

Nome Beach Lighterage and Transportation Co., in ac-

count with Omar J. Humphrey, Agent N. B. L. & T.

Co.

June 2G. R. D. Read, Master, (1) I 35.(Mi

" 26. Theo. Morris, Engineer, (2) 43.00

" 30. S. S. "Hume," 75 Meals for crew, (3)

11.00 . . . : 75 -00

" 30. S. S. "Hume," 800 gals. Water, (3) .02 1(5.00

" 30. S. S. "Valencia," Labor on valve, (4) 20.00

" 30. S. S. "Valencia," 5 gal. Torch Oil, (4) 2.50
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July 6. S. S. "Thrasher" G sax Coal (5) 60.00. .

.

18.00

" 7. S. S. "Hume," 112 sax Coal 6 t. 1374 lb

(6) 60.00 401.22

" 7. S. S. "Hume," 150 gal. Water (6) .02 . . 3.00

" 13. Labor (Carpenter) (7) 45.50

" 14. Paid Tug "Oriole" (8) 25.00

" 16. 850 gal. Water (N. A. T. Co.) (9).*25 21.25

" 16. Supplies furnished (10) 9.13

$714.60

Balance $5,255.40

15,970.00

The witness icontinuing testified : This account is that

of the lighter "Shamrock."

The account was marked Plaintiff's Exhibit No. 14, an<l

offered and read in evidence, and is in the wortls anil

figures following to wit:

Plaintiff's Exhibit No. 14.

Nome Beach Lighterage and Transportation Co., in ac-

count with Omar J. Humphrey, Agent N. B. L. & T.

Co.

Lighter "Shamrock."

June 16. Labor $110.00

" 18. Labor 190.00

" 19. Launch "Islam," a/c "San Bias" 200.00

" 22. Launch "Islam," a/,c "Senator" 100.00
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" 30. Labor 2.00

July 2. Labor 17.00

619.00

,

Balance 6,221.00

$6,840.00

.June 22. A. C. Co., 10 days, |400.00 |4,000.00

" 22. "San Bias" 100 tons, 9.00 900.00

" 26. "Senator," 40 tons, 8.00 ,320.00

" 30. A. C. Co., 3f days, 400.00 1,500.00

July 3. Cash, a/c "Wanderer" 120.00

f6,84u.uO

Summary.

General Account $11,097.55

"Dorothy" $5,255.40

"Shamrock" 6,221.00

Balance 378.85

$11,476.40 $11,476.40

also 2,500

378.85

2,878.85

(CJounsel, handing witness Plaintiff's Exhibit No. 13.)

Q. Mr.Pennell, tell us what these two sheets are that I

now hand you.

A. This is what has been designated as a general ac-

count, receipts and disbursements.

The witness continuing testified: That was a separate

matter from the receipts and disbursements affecting the
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launch and the barge, kept separately. That is the debit

and credit side of the general account. Like the other,

it is a memorandum of receipts and disbursements. This

contains the receipts, and this contains the disbursements.

Mr. FRANK.—We will mark No. 1 the receipts, ana

No. 2 the disbursements.

The WITNESS. If I am not mistaken, Mr. Frank, in

passing out that other paper a recapitulation got stuck

to it, a summary of the whole.

Q. This one?

A. Yes, sir; that is a summary of the entire accounts

showing a, fiBal balance.

The paper referred to in the last answer of the witness

Avas marked Plaintiff's Exhibit No. 15, and the sheets

Nos. 1 and 2. Said paper was read in evidence, and was

as follows:

Plaintiff's Exhibit No. 15.

Sheet No. 1.

Nome Beach Lighterage and Transportation Co., in ac-

count with Omar J. Humphrey, Agent N. B. L. & T.

Go.

General Account.

June 30. Cash, Ballast sold' | 320.00

" 30. Cash, Roby & Anderson, surf boat

for 1 trip 75.00

" 30. A. C. Co., Lighter "Erin" rent 1,000.00

July 20. Bill for towing 285.00

Balance 11,097.55

112,777.55
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Sheet 2.

Nome Beach Lighterage and Transportation Co., in ac-

.coumt with Omar J. Humphrey, Agent N. B. L. & T.

CJo.

General Account.

June 18. Labor, (1) $ 91.00

" 23. Anchors etc. from "Sudden," (2) ... 70.00

" 25. Labor, 47.75; Panno c/s. Slops J8

764

June 23, (3) 14775 764.00
61625

E. S. Morine 100—June 8.

" 25. Bill of A. E. Co., (4) 17.00

" 30. Corwin Trading Co., . 2,500.00

" 30. Labor, (5) 233.00

" 30. Labor, (6) 35.00

" 30. Lumber, (7) 128.00

" 30. Meals furnished, (8) 60.00

July 2. Labor, (9) 163.00

" 5. Labor, (10) 105.75

" 5. Billof Dr. Bond, (11) 75.00

" 5. Paint Brushes, (12) 3.00

" 5. Hauling, (13) 7.50

" 5. Labor, (14) 2.00

" 5. E. S. Morine, J8, (15) 100.00

" 9. Pro. salary A. H. Harriman 6-10 to 7-

10, $150.00 75.00

" 9. Pro. salary Wm. Herbert 6-10 to 7-10,

100.00 50.00

" 9. Pro. salary C. E. Thompson 6-10 to 7-

10,100.00 50.00
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July 9. Pro. salary N. D. Piatt 6-10 to 7-10,

100.00 75.00

" 9. Pro. Office Rent 6-10 to 7-10 150.00. . 75.00

" 9. Pro. Board—30 days at $12.00, 360.00 180.00

" 9. Stationery 10.00

" 9. E. S. Morine J-8, 16 700.00

" 9. 2 pr. Blankets (iS. E. Morine), (17)

3.00
, . .

.

6,00

" 14. Labor, (18) 57.00

" 14. Labor, (19) 8.00

" 16. Bills turned over Schr. "Vine" 100.00

" 16. Bills turned over Bk. "Mercury" . .

.

375.00

" 16. Bills turned over Schr. "P. E. San-

ders" 225.00

" 18. Bills turned over* NOme Water Oo. . .

.

140.00

" 18. Bills turned over S. Y. T. Oo 25.00

" 18. Labor on New House, (20) 921.75

" 18. Sheet iron, d^rs, etc. for New House

(21) 157.54

" 18. Lumber for New House, (22) 197.48

" 18. Stove & Cooking Utensils, (23) 145.25

" 23. Cash Advanced, J-8. (24) 2,000.00

" 24. Water Cask, (25) 25.00

" 25. O. J. Humphrey, services rendered,

(26) 2,500.00

" 25. A H. Harriman, 7-12 to 7-24 Inc.

$150.00 (27) 65.00

" 25. Wm. Herbert, 7-12 to 7-24 Inc. flOO.OO

(27) 43.34
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rul.y 25. C. E. Thompson, 7-12 to 7-24 Inc.

flOO.OO (27) 43.34

" 25. Labor, (28) 49.00

\.ug. 4. Board, (29) 60.00

" 8. Board, (30) 32.60

)ct. 10. Coal Sacks, 300 sax @ 15c, (31) 45.00

Sov. 5. Board, Humphrey, (32) 12.00

Q. Mr. Pennell, I call your attention to Exhibit No.

13, "July 6th, S. S. Thrasher, 6 sacks coal, 5, |60. July

rth, Hume, 112 sacks, 6t. 1374 pounds, |660." What do

the "5" and the "6" there mean?

A. In the item, "Thrasher, 6 sacks coal" stands for

w^hat it reads, 6 sacks. There are 6 tons, 1375 lbs. He

bought 6 sacks of coal from the steamer "Thrasher," and

bought 6 tons 1375 lbs. from the steamer "Hume." The

"Hume" and the "Thrasher" belong to the Pacific Steam

Whaling Company. That is the coal that is shown to be

sold to the "Dorothy." "5" and "6" in red are the vouch-

er numbers.

Q. In the account Exhibit 15, I find an item on sheet

No. 2, at the top, "June 23d, anchors, etc. from the Sud-

den, $70." What are those aachors?

A. That was a Nome transaction, but so far as my ac-

counts show to me they are what we call mushroom an-

chors that were shipped up there on the "Sudden." Mush-

room anchors are a peculiar anchor, an anchor made for

a mooring. It is not a ship's anchor ; it is a mooring an-
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choi", built like a mushroom upside clo^ii. That is where

it gets its name. They were not of any commericial value

as anchors. They are adapted to soft bottoms, for moor-

ings, and not for anchoring vessels, but for holding

moorings; and they were sent up there with the original

intention of placing them to hold lines from the beach

for the purpose of sending out a line and holding it fast

to take lighters to and from the beach with ; and they were

sent as an experimental projx)sition. They were of the

value of so much iron.

Upon cross-examination the witness testified: "I hava

never been in Nome. I do not know what the value of

iron was in Nome in June, 1900. I know what kind of

anchors were being used at Nome in 1900. All I know

about it is that Nome had noi wharves, and that ships go-

ing there anchored in the open roadstead. I have sought

information as to which anchors Avere better adapted to

that use from people who had been lightering. I have

asked what anchors were bought or sold up there. I

never talked with anyone about the commercial or salable

value of anchors in Nome. I was never told of a mush-

room anchor being offered for sale or of anyone trying

to buy one up there. The style of mushroom anchor to

my knowledge is not such as would make it commei'cially

valuable at Nome. It might be possible that some people

at Nome have a different view as to the possible utility of

mushroom anchors from mine. They might then have had

commercial value. Whether there were any such persons

up there I could not say. I only know by general knowl-
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edge whether mushroom anchors did or did not have a

commercial value up there. I do not Ijuow what their

value would have been as old iron. We paid four and

one-hall cents per pound for these mushroom anchors at

San Francisico. We had them made to order. We paid

apppoximatel}^ $190 for the seven anchors that were sold

at that sale and that were bought in for the Nome Beacii

Lighterage and Transportation Company. There was

nothing else to my knowledge bought in at that sale

which subsequently came into the possession of the Nome

Beach Lighterage and Transportation Company. I do

not know who bouglit in the cargo at Nome of the Nome

Beach Lighterage and Transportation Company. I know

nothingmore of that than what the sale report might show

I was never reported to me by Capt. Morine or Omar J.

Humphrey, or Capt. Panno, or any of these gentlemen up

there that were connected with my .company, as to who

it was that bought in that cargo at that sale. I do not

know that the "Cbrwin" people made that bid of 1530 and

bought that cargo. I have never been inforiued about

that, and have never taken the trouble to inquire. I do

not know that I ever have had any particular interest to

know who came into possession of it. I am able to tell

you in a general way what that cargo consisted of from

the manifest, of which there is a copy here. A si>ecific

idea are my vouchers for the purchase of it.

Q. Turning to the manifest, which is in evidence. I

find among other items, 150 tons of coal. Will you tell

us whether that coal was shipped up there for the purpose
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of being sold in the market, or to be used upon the steam

launch "Dorothy" in the lighterage business?

A. Both. I would say, that over 100 tons Avas shipped

up there for commercial purposes. A large portion of

the coal that was shipped up there was to be used com-

mercially. I could not exactly say now what the burning

.capacity of the "Dorothy" would be; it would be small.

It was mainly for commercial purposes, or to transport

in the "Catherine Sudden" elsewhere, if a better market

offered.

The Avitness continuing testified : The groceries were

intended for the use of the "Sudden," if she might go in

the passenger service, and for employees on the boat. I

do not think any portion of the cargo, outside of the coal

was shipped up there for commercial sale. It was all

intended for the use of people either on the "Sudden" or

the employees of the company at Nome Beach. I do not

know how many anchors were shipped up. I said seven

of the mushrooms. There were some small aachors. I

do not know what became of the anchors other than the

mushroom anchors. Of the 150 tons of coal there were

48 tons and 1860 lbs. in bulk, cost at San Francisco f5.50

per ton ; 49 tons, 580 lbs., sacked, |5.75 per ton and four

cents a sack for sacking 946i sacks; the total ,cost of that

coal and sacking was $577.87, net cash ; 25 tons, 960 lbs.,

at 17.25 per ton, cost of sacking and sacks, total, .1224.23,

29 tons, 400 lbs. at f6.75 per ton, and sacking and sacks,

.|!238.62; 1 ton of icoal, .f8, 20 sacks, total, |9.20, of the

150 tons of coal. The reporter has how many tons were



vs. Nome Beach Lighterage etc. Co. 189

(Testimony of H. E. Peunell.)

in bulk and how many tons in saclcs. Tlie seven small

anchors cost |59.15; another anchor, an 125 lb. anchor,

fS.13; 60 fathoms of chain, |33.1G; and in addition to that

T had seven mushroom anchors, and more probab'y

through these bills. The mushroom anchors were sent

up there for beach work ; and whether the ten anchors in

the manifest include the mushro<mi anichors I cannot say

now. My record shows here already eight small anchors.

They belonged to this lighterage plant. These are boat

anchors. The only anchors I know of outside of the

eight were the ship's anchors. I may find' out the ten

and the seven would be a shipment by themselves. I be-

lieve there were one or two second-hand anchors, ami

that would probably make out the ten of the shipment.

There may be some little items outside of those, but here

is our main bill of invoice cost of provisions outside of

coal, anchors and chains, amounting to $3,313. There

were some small items outside of that; one for 136, and

still some others. They run through quite a few vouchers.

flOO, I would say, would cover it, outside of that, in the

way of provisions. Under the head of cargo there was

shipped on that cargo quite a few other items. We had

a large amount of tinware and cooking utensils, an out-

fit for cookhouse, and hardware. We had large bills for

hardware, something over $100 for hardware. There was

one bill for tinware and cooking utensils and things of

that character, plates, and steam heater, and general cook-

house outfit, glasses, pitchers, etc., $240. There was also

chandlery, a big lot of chandlery outfit, oakum, paint.
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miscellaneous iron worlds, blocks, tar, a general assort-

ment of chandlery that was to be used in connection with

the operation of the lighterage plant and for the vessel,

as supplies for the vessel. This vessel was presumed

probably to sail for there on other voyages. The princi-

pal purpose of the trip up to Nome was for landing that

lighterage plant and equipping it at Nome for lighterage

purposes. The name of the company implies what it was
—^transportation and lighterage. The transportation was

the "Catherine Sudden" part of it. We expected to run

her from Nome probably to St. Michaels and back, and

Ihen fit out with passengers, and then baiCk to Puget

Sound, and then, if we could, into Nome, and then back

to San Francisco. We bought the "Sudden" that year

the purpose of fitting her out. I do not remember what

the tonnage of the ship was, exactly. I should estimate

that the tonnage of the load was 800 tons all told. 1

should not think her registered tonnage was under 400, and

from that upwards to 500. However, her record is in the

Custom House now. I can tell you who tlie stockholders

of the Nome Beach Lighterage and Transportation Com-

pany were in June, 1900: Joseph B. Dyer, B. O. Tuttle,

E. T. Kruse, H. B. Madison, W. E. Balcom, H. E. Pen-

nell, T. P. Colcord, W. S. Goodfellow, S. E. iSlade, Robert

Sudden, Peter Dean, Clara A. Landsberg, L. E. Spear,

W. F. Dixie, Thomas Jennings, Olive R. Chapman, C.

Dickie, W. D. Strands, F. C. Howard, J. L. Panno, C. M.

Curtis, K. E. Morine, H. S. Huff, L. J. Neil and Gertrude

McLaughlin. Mr. Kruse owned one share; I owned one.
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We built tlie lighterage outfit. The square lighters, one

knocked down and one ready to launch, cost 1510.40 alto-

gether. The launch ''Dorothy" cost, when she left here,

!R4,4T6.44. The two surf boats cost |921. I have the

beach outfit separate. Everything is included in this

acicount in the aggregate. The underdeck cargo, includ-

ing the coal, amounts to $9108. I have given you the

lighters separate, the launch separate, and the surf boats

separate. The beach outfit, did not include them. It in-

cludes the small anchors, the mushroom anchors. That

is the underdeck cargo of the "Sudden." Our purpose

was to establish upon Nome Beach a lighterage outfit, for

the purpose of lightering vessels on Nome Beach. We
did business there throughout the season of 1900, and

continued business there in 1901, lightering vessels. That

winter we shifted to Teller, above Nome. What we had

left of our lighterage outfit we shifted up there, that is

above Nome, and is another mining settlement some sixty

or seventy-five miles up the coast. It is a i)ermanent

place. We did business there in 1902. We went up to

Teller before the winter set in. Teller is not an open

roadstead ; it it is inclosed inland. There is a bay and a

harbor. They have wharves at Teller. We did business

there in 1901. We are still doing business there. We
transacted business there during this current year 1902.

We lost our lighters and lost our surf boats during 1900.

I cannot tell the exact day. We had several smashups

and were repaired ; taken ashore and repaired ; but finally

were smashed up altogether. They went ashore in bad

weather.
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The WITNESS.—If your Honor please, before proceed-

ing further I wish to correct my statement in one point

made yesterday. Yesterday, when asked ini regard to an

answer to a letter from Captain Humphrey, I stated upon

my best recollection that I did not have a copy of thai

letter. In thinking the matter over I had come to the con-

clusion that not having that copy, it had been a matter of

a personal letter, and that was my reason for not having

kept a copy of it. Last night, in looking up for Mr. Van

Ness the registry of the "Catherine Sudden," and rummag-

ing through papers in my office, I found in a copy-book of

the Simpson Lumber Company, a copy-book belonging to

another company, this copy of a letter to Captain Humph

rey, and I have it with me, and I wish to .correct the state-

ment that I made in that regard.

Mr. VAN NESS.—Of course, it does not lie with me, if

your Honor please, to call for the letter, because I have

objected to the contents of that letter going into evidence

either orally or otherwise. I suppose, however, it is due

to Mr. Pennell to produce the letter, and, under your

Honor's ruling, and' subject tO' our exiception, to read it.

I simply say that because I think it it due to Mr. Pennell.

Mr. FRANK.—All that we want to do is to bring it

here to correct the statement. He did not have the copy

of it. We have the copy of it, and it is now here.

Mr. VAN NEiSS.—I ask now that there be stricken

from the the record all Mr. Pennell's testimony as to the

contents of that letter, what it did or did niot contain.

That leaves the case in the same situation that it would
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be in if there were no letter at all. Of course, what Mr.

Pennell said in regard to the .contents of the letter is im-

material, irrelevant and incompetent.

The COURT.—I suppose the matter stands as if he was

questioned now for the first time in reference to the con-

tents of the letter?

Mr. VAN NESS.—Yes, sir. I suppose your Honor will

grant my motion to strike out what he previously said as

to the contents of the letter?

The COURT.^Yes; the motion is granted. I have

been very much interested in this argument, and I confess

that I am not clear about it; but my best judgment is that

the word "risk" in this policy must be construed to mean

the risk assumed in the policy, and that the value of the

property insured must be held to be that value stated in

the policy. And that being my opinion, the objection to

the testimony offered will have to be sustained.

Mr. VAN NESS.—We note an exception.

The witness continuing testified : I did not receive any

report from Captain Morine subsequent to the turning

over of the lighterage plant to him, in which he made any

accounting of the earnings of that plant. He never made

any accounting of the earnings of the lighterage plant

during the time that he was in charge after Mr. Hum-

phrey retired; that is, after he took the property back

from Mr. Humphrey. Mr. Dyer attended to our business

up there, after Captain Morine retired. At the end of the

season of 1900 we received a rejjort showingthe earnings
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of the lighterage plant between the time that Oaptain

Humphrey turned it over to Captain Morine and the time

that Mr. Dyer repoted. I have that report here. It is a

monthly report. I can give the balance, the net result of

the venture. The net result is $3,734.85 up to late. The net

earnings of the lighterage plant at Nome for the season

of 1900 were |1,2T0.70; that is the net earning of the

"Dorothy." That ittcludes what was earned in Captain

Morine's administration, all of our property combined.

Q. Were you operating your property in any way up

there, except in the lighterage business, at that time?

A. No, sir; no returns except from that business.

Q. What period of time did that cover in operation

Mr. Pennell, that |1,270.T0?

A. From about the middle of July up to the latter

part of October.

Q. I find in these accounts already in evidence one in

relation to the lighter "Shamrock." Is that one of thia

lighters sent up on the "Sudden?" A. Yes, sir.

Q. Handing you Plaintiff's Exhibit No. 13, I find on

that statement the word and figures "Balance $5,255.40."

Will you tell me what that $5,255.40 represents on that

account?

A. $5,255.40 is the balance due to the steamer "Doro-

thy," as between the earnings and the disbursements of

that boat; that is the net profit on the operation of the

boat during this time, on the "Dorothy."

Q. Now, I hand you Plaintiff's Exhibit No. 14, headed,

"Nome Beach Lighterage and Transportation Company

in account with Omar J. Humphrey, agent N. B. L. & T.
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Co., Lighter Shamrock." I fiud "Balance |G,221." Tell

me what that balance was.

A. |6,221 is the net earning under this account of the

lighter "Shamrock" from June 16th to July 3d.

Q. Now, I hand you Plaintiff's Exhibit No. 15, headed,

"Niome Beach Lighterage and Transportation Company

in account with Omar J. Humphrey, agent N. B. L. & T.

Co." I find in there the phrase, "Balance |11,097.55."

What does that word and those figures represent?

A. That is $11,097.55 which the Nome Beach Lighter-

age and Transiportation Company is in debt to those other

accounts for expenditures made in operating.

The witness continuing testified: The net profit of the

operation of the launch and lighter was, during the period

of time covered by Captain Humphrey's administration

of the affairs of the Nome Beach Lighterage and Trans-

portation Company, practically $378.85.

Q. Then, during the first part of the season, under

Captain Humphrey's administration, during the season

from June until July, you made $300 net on the operation

of the plant, and under the administration of Captain

Morine and Mr. Dyer, during the balance of the season,

you made $1,270.70; is that it?

A. Yes, sir. That is not the fact that I am stating

to you.

Q. Well, what is the fact?

A. I am answering in connection with those ac-

counts.

Q. But what is the fact?
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A. It is a matter that would have to be figured out

a little bit.

The witness continuing testified: Tbere is a difference

of 12,000. There is a matter here charged to us of f2500,

which was afterwards compromised for $500, making

this account show in our favor $2i,000 better than what

you have handed me; in fact, instead of a profit during

these few weeks of |378, it was, in round numbers,

12,378. The net profit on the operation of the lighter-

age plant between the 10th of June, or thereabouts, and

the 2d of July, was about |2,300. That computation of

the net profit included the payment of $2,500, paid for

salvage. The net earnings of the plant, outside of sal-

vage, without regard to salvage, was about |2,500, and

out of that we paid the |2,500 salvage.

The witness is here handed a paper by counsel for

defendant, aud the witness acknowledged signing the

same, and testified that he believed that he had written

it, and tendered it to Messrs. Spreckels & Brothers Co.

upon handling them formal written proofs of loss. The
letter was in the words and figures following:

Nathan H. Prank,

Attorney at Law, Telephone Main 454,

20C Sansome St.,

Rooms 23 and 24.

San Francisco, December 11, 1900'.

Messrs. J. D. Spreckels & Brothers Go., Agents Standard

Marine Ins. Co., Ltd., of Liverpool, England, 827

Market Street, S. F.
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Gentlemen: We have heretofore placed before you all

of the information which we could get concerning the

loss of the barkentine "Catherine Sudden" and her

cargo, and to that end have produced before your repre-

sentatives at meetings duly called for that purpose at

the office of the San Francisco Board of Marine Under-

writers all of the witnesses within our reach to the

facts concerning said loss, and allowed you, through

your attorney, to subject the sale to such cross-examina-

tion as to him seemed best, at the same time exhibiing

to you such documents as we thought would aid you in

the investigation.

That there may be no question between us regarding

the technical matters entitling us to payment of the

aforesaid loss, we now take occasion to formally pre-

sent to you herewith proofs of loss and interest.

Hoping that we may receive prompt payment of the

amount for which we are insured under your policy No.

26,969, issued on the 2nd day of May, 1900, we remain.

Very truly yours, etc.,

NOME BEACH LIGHTERAGE AND TRANSPORTA-
TION CO.

Per H. E. PENNELL,
Sec'y.

The AAatness is here handed a paper by counsel for de-

fendant, which witness identified as copies of the origi-

nal proof of loss and interest referred to in the letter,

Defendant's Exhibit No. 1.
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The witness continuing testified: I served the originals

of these papers upon the company. At the time I served

this proof of hiss and interest I did not make any state-

ment to Mr. Davis, or anybody else connected with the

company, other than what is contained in my letter as

to these proofs. At the time I handed in these proofs I

understood they were documentary evidence of my claim

upon which the company was expected to act in the

matter of this loss.

Defendant then offered in evidence the proofs of loss

referred to in letter Defendant's Exhibit No. 1, which

were marked Defendant's Exhibit No. 2, and read in evi-

dence. The said proof of loss contained among other

papers the following:

CERTIFICATE OP AGENT OF INSURER.

I hereby certify that I was the agent of the Board of

Marine Underwriters of San Francisco at Nome, Alaska,

in June, 1900; that I arri^ed at Nome, Alaska, after the

survey had been held upon the Barkentine "Catherine

Sudden" and her cargo, and before the sale. That I

stopped the sale, saw the survey, and investigated the

loss, and became satisfied that the steps taken were the

best that could be done for the interests of all parties

concerned, under the circumstances, and therefore con-

sented thereto.

Dated, San Francisco, December 5th, 1900.

(Signed) WALTER W. GOLLIN.
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Subscribed and sworn to before me this 5th day of

December, A. D. 1900.

[Seal] (Signed) JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

Nome, Alaska T.. June 18th, 1900.

E. L. Woods, Esq., Secty. Board of Marine Underwrit-

ers, San Francisco.

Dear Sir: I landed here June 14th, 1900, safe and

sound. Passing down the main thoroughfare I saw a

crowd and an auctioneer hard at work. Asking one of

the crowd what was going on, I found they were selling

the cargo and hull of the "Catherine Sudden." I went

up to the auctioneer and handed him my card & stopped

the sale until I was satisfied that everything was in

order, in fact, I was welcomed by Mr. F. W. Heustis, the

President of the "Corwin" Co. and Captn. Humphrey of

the Steam Whaling Co. I found the protest had been

extended and a survey held, and under the circum-

stances the only thing to be done was to allow the sale

to go on, as in case of a storm she was likely to go ashore

and then nothing would have been saved, and of course

this was entirely against the interests of the "Corwin"

people. Every effort was made to find the owners of

cargo, so that they could bid on their shipments. The

conditions of the sale were that the goods were sold as

appeared on the manifest, in fact many purchasers will

find that a quantity of the cargo has disappeared and

they have no recourse. The hull has been offered to me

at less than it brought. Moreover the purchasers of



200 The Standtird Marine Insurance Co., Ltd.,

(Testimony of H. E. Pennell.)

cargo had to lighter the cargo and arrangements were

made to charge |2.50 per ton for placing the cargo on

the deck of tlie vessel. It was impossible to obtain a

lighter. Of course, had it been possible to have got the

merchandise on shore, the results would have been more

profitable, but considering the disadvantages (which

have to be seen to be appreciated) I am satisfied that the

stops taken were the best. The proceeds of the sale are

held by Mr. Heustis, Prs. of Corwin Co.

T enclose jou an account of the loss of the Bark Alas-

ka. This is the wildest place I ever struck, and I am
afraid that the underwriters will suffer considerably.

This place is not so bad when you get here and by avoid-

ing lighterage on unfavorable daiys, T consider it fairly

safe, but the main risk, I consider, is tackling the voy-

age too early in the season, and getting entangled in ice

floes, this is particularly dangerous for sailing craft.

The Bark "Hunter" and Schr. "Eclipse" are reported

lost, both crews being saved. Tlie steamer "Centen-

nial" was on the spit at Dutch Harbor & has been con-

demned. I was told of this just now. Captn. Hum-
phreys tells me that the Stmr. "Rosecrans" is ashore on

the mud flats off Yukon mouth and is in a very danger-

ous position. The Stmr. "Lakme" has arrived with the

"J. A. Falkinberg" in tow. I think she has had a hard
time of it. It is very hard to get news here, the wildest

rumors gaining credence, but one thing is certain that

smallpox is prevalent on several of the steamers, and I

know of one case here. The "Olympia" arrived and re-
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ports three deaths from pneumonia and five in a bad

condition.

Herewith find statement and returns of auction sale

of "Catherine Sudden." I suppose Captn. Humphreys

will send the protest.

There being no place for incoming vessels to report to,

it is hard to get a record of arrivals and departures, per-

haps when I get more familiar with this place, I will be

able to give you more information.

With regards.

Very truly youi*s,

(Signed) WALTER ^V. GOLLIN.

State of California, "]
"

[>ss.

City and County of San Fraucisco. J

H. E. Pennell being duly sworn, deposes and says:

That at all the times hereinafter mentioned he was, and

still is, the Secretary of the Nome Beach Lighterage and

Transportation Company. That as such Secretary he

knows of his own personal knoAvledge of what the cargo

belonging to the Nome Beach Lighterage & Transporta-

tion Company on board the Barkentine "Catherine Sud-

den" upon her last voyage from the Port of San Fran-

cisco to Nome, Alaska, consisted. That the cargo be-

low deck consisted of the following items: 8 shots

chain 1 & 1-4 inch; 7 pieces timber for buoys; 2

dories; 100 tons coal; furniture for portable house; one

portable house; 7 mushroom anchors; assorted lumber;

1 pair gold scales; assorted hardware; assorted chand-

lery; 2 anchors 2260 lbs.; assorted lumber; 25 tons coal
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& 495 coal sacks; 29 tons coal and 500 coal sacks; oil

stove and outfit; range and cookhouse outfit; 2 tents; 11

cases of oil; assorted lot of stationery; asorted lot groc-

eries and provisions.

That the cargo on deck consisted of the following

items: 2 square lighters; 2. surf boats; steam launch

"Dorothy," and that the foregoing cargo was at the time

of the issuance of the policy No. 26,969 of the Standard

Marine Insurance Company dated May 2d, 1900, and at

the time of the loss thereof, the property of the said

Nome Beach Lighterage and Transportation Company.

Affiant further deposes that neither said Nome Beach

Lighterage and Transportation Company, nor any of the

officers thereof, so far as affiant is advised, has ever re-

ceived or seen a copy of the report of the surveyors and

condemnation of said ship and cargo at Nome, neither

does affiant know where the same now is, notwithstand-

ing affiant has made diligent inquiry regarding the

same, and tried to secure possession of a copy thereof.

(Signed) H. E. PENNELL.

Subscribed and sworn to before me this 5th day of De-

cember, 1900.

[Seal] (Signed) JAMES L. KING,
Notary Public in and for the City and County of San

Francisco, State of California.

State of California, [\

City and County of San Francisco.

O. J. Humphrey, being first duly sworn, deposes and

says: That he was the agent of the Pacific Steam Whal-

:>



vs. Nome Beach Lighterage etc. Co. 203

(Testimony of H. E. Pennell.)

ing Company at Nome, Alaska, and by appointment of

Captain Morine acted also as the agent of the Nome Beach

Lighterage and Transptjrtation Company at the time of

the arrival at Nome of the barkentine "Catherine Sudden."

That said vessel and cargo had, as affiant was informed by

the master thereof, been abandoned at sea as a wreck, and

was brought into Nome as a derelict by the steamer "Cor-

win." That a sui*vey was held upon said vessel and cargo

at my suggestion, which survey condemned the said vessel

and cargo and recommended' the same to be sold, and that

both said vessel and cargo were thereafter sold at public

auction in accordance with said recommendation of said

surveyor. That the conditions then existing at Nome

were such that the said cargo could not have been taken

out of said vessel and discharged upon the shore except at

ruinous cost, and expense of discharging and handling

the same being much in excess of the value of said cargo

in its damaged condition when disicharged. That there

was no market at said place, and the supplies being con-

gested, and the cargo was -stranded as you might say on

a desert shore, an immense amount of freight was wait-

ing to be handled, and there was not a place upon the

beach to store it. That the claim for salvage on said ship

and cargo was much in excess of fifty per cent, of its value,

and the salvors refused to surrender possession of either

ship or cargo, without paymont of thoin lolaimo i

(Signed) OMAR J. HUMPHREY.
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Subscribed and sworn to before me, this 7tli day of

December, 1900.

[Seal] (Signed) JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

State of California, ")

^. r ss- '

City and County of San Francisco.
J

A. H. Herriman, being first duly sworn, deposes and

says : That he is a master mariner, and has been such for

twenty-four years.

That in the month of June, IG-OO, and before the arrival

of the barkentine "Catherine Sudden" at said place, affi-

ant was at Nome, Alaska. That the said "Catherine Sud-

den" came into the roadstead at said Nome in tow of the

steamer "Oorwin" as salvors. That on the 11th day of

June, 1900, aflSant, together with Captain W. H. Ferguson

and James M. Taverned, the ship's carpenter on the

United States revenue cutter "Bear," was appointed as a

board of survey to pass upon the condition of said vessel.

That thereupon the three members of said board abovi'

named proceeded on board the said "Catherine Sudden,"

and made a careful survey of said vessel and her cargo, and

made a written report thereof, which was thereafter de-

livered to the ofiflce of the Pacific Steam Whaling Com-

pany. That affiant has no copy of said survey, but from

memory relates the following particulars

:

We found the bow sprit and jibboom goue about six

feet from the stem ; we found the stem of the vessel gone

into the wood ends, which extended somewhere about nine



vs. Nome Beach Lighterage etc. Co. 205

(Testimony of H. E. Pennell.)

feet down—as far as we could see under the water; we

found the foremast gone about six feet from the upper

deck, together with all sails and rigging thereto attached

;

we found the mainmast gone about three feet from the ux)-

per deck, together with all sails and rigging thereto at-

tached ; we found the mizzen-mast gone about ten or eleven

feet from the upper deck, together with all rigging ami

sails thereto attached.

On opening the hatches below we found the lower hold

had been completely filled, and the cargo had been com-

pletely submerged in water to the upper deck beam, and

we found the mark of the water where it had been up four

feet on the forward part of the after house; an upper

deck had been built from the aft house forward about

seven feet high upon the main deck of the vessel. This

indicated that the vessel had been submerged at least four

feet above the main deck proper aft. There were several

holes cut in her main deck; the partitions in the between

decks were completely gone—^had been washed out. The

butts on the port side were badly started above water and

strained. The cargo, a large portion of which icousisted

of perishable goods, had all been damaged by salt water.

All the sky lights and hatches on the upper deck were

washed away.

After making the survey we proceeded to the United

States revenue cutter "Bear" to make out our report., and

owing to the cargo being completely submerged in salt

water, and a great portion of it being perishable, and the

condition of the ship such that there were no chances of
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repairing nearer than Seattle, and the cost of towing an-l

repairing being greater than the value of the ship when

repaired, we recommended that the ship and cargo be sold

for the benefit of all concerned, and she was sold upon thai

recommendation.

Affiant has not now a copy of said surrey, and does not

know where the same can be found. Affiant verily be-

lieves that the said pro,ceedings and sale were, under the

conditions then prevailing at Nome, the very best that

could be done to conserve the interests of all parties con-

cerned.

(Signed) A. H. HERRIMAN.

Subscribed and sworn to before me, this 7th day of

December, 1900.

[Seal] (Signed) JAMES L. KING,

Notary Public, in and for the City and County of Sau

Francisco, State of California.

Nome, Alaska, July 19, 1900.

To the President & Directors of the Nome Beach Lighter-

age & Transportation Co.

G-entlemen : I beg to inform you of the disaster of the

"Catherine Sudden," on June 3d, 1900.

From the date of sailing, (April 28), up to May 28th,

a voyage could not have been more successful, on the

night of the 28th, we fell in with drift ice. My idea was

to keep well to the West, which I did, but continued to

meet large fields of ice and more of them the farther we

went, although at times it looked as if we had passed the

heaviest of it. On May 29th, we met with very large fields
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time and time again, almost closing us out. On Juno

1st, we were compelled to tie up, no opening appearing

anywhre, ice solid for miles all around. While tied up

we lay in company with the steamers "Portland," "Dora"

and "Senator," sailing vessels "Pitcairn," "Kube Richard-

son," "Thi-ee Sisters" and "Winthrope." On June 2nd,

all ships were compelled to change positions several times,

o'wing to the shifting of the ice; on the morning of June

3rd, an opening appeared, which the steamers "Portland"

and "Senator" took advantage of, the schooner "Three

Sisters" followed up very close and at 8 o'clock every-

thing looking favorable, I decided to follow; set topsail,

gavsail, main-sail and jibs. A two and a half to a three

mile breeze was blowing; the first mile everything went

well, looked as if we would be able to get through with-

out any trouble, but suddenly the ice shifted, almost clos-

ing the channel, leaving but a small opening on our port.

Put helm hard starboard, but ship did not luff quick

enough to clear, striking the flow on our port bow, staving

in port port. Put all pumps at work and then made a

thorough examination of ship; found that port planks

were stove in ; endeavored to stop leak by placing a loose

bale of oakum on the out side ; found I could not, so ran

her on a large ice flow in hopes to be better able to repair

port ; had pumps going full capacity all the time, water

gained on them very fast, ship setting forward and put

port so deep in under water that we were unable to do a

thing in the way of stopping leak. Set distress signals,

"Pitcairn" and "Rube Richardson" came to our assistance.
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Knowing I could not save vessel and supposing she would

sink within a very short time, my next endeavor was t(;

save all I possibly could of the cargo ; while part of the

crew were saving stores, I had the rest of them clearing

rigging in order to save deck load; (launch "Doratha,"

lighters, & etc.) ; up to this time water had gained very

rapidly and in a very short time poop deck aft was under

water. I then got into ship's boat and waited for wrecic

to sink or turn over. At midnight she listed to starboard,

carrying away foremast and missbmast. At the same

time scow and surf boat floated off of wreck, upper deck

being under water. The steamer "Ck>rwin" sighted us and

came to our assistance. Mr. Bens and myself went on

board and arranged with the Captain to haul "Dortha" off,

he to receive what loose rigging there was. All this time

"Pitcairn" and "Kichardson" stood by and assisted iii

every way they could.

"Corwin" seeing that wreck was not sinking rapidly,

made attempt to pump her out, which they succeeded

in doing after four days. With the help of steam pumps

and fifty men, they shifted cargo aft and put in new

planks. The "Corwin" then decided to tow wreck into

Nome, r then made arrangements with the "Corwiu"

people to tow "Dortha," scow and serff boats into Nome

for the sum of |2,500.00. We started the night of the

ninth, arriving at Nome, the night of the tenth. The

"Corwin" claiming ship and cargo, which she took pos-

session of and sold same at auction on June 15, the same

day I left "Catherine Sudden" and came ashore.
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The "Pitcairn" and ''Richardson" kept all they had

saved, besides what had been put aboard them by us. I

turned everything over to Captain Humphrey, as Capaiii

Morine was very sick and had turned everything over to

Mr. Humphrey.

Believe me, I am very sorry that I am not able to send

in a successful report, instead of one of this nature. I

hope and kindly ask that you will investigate this matter

thoroughly.

Your Obedient Servant,

(Signed) J. L. PANNO.

REPORT OP SALE OF WRECK OF BARKENTINv:

"CATHERINE SUDDEN."

To Whom it May Concern

:

After notice duly given by publication in the newspaper

"The Gold Diggei-," a newspaper of general circulation,

printed and published in Nome, District of Alaska, and by

posting notices in six (6) conspicuous places in said City

of Nome, and pursuant to the consent and agreement of

Capt. O. J. Humphrey, Owners' Agent, Captain J. L.

Panno, Master, and Walter W. Gollin, Agent of tiie.

Board of Marine Underwriters of San Francisco, the sale

of the wrecked bakentine "Catherine Sudden" and her

cargo was had in front of the office of the Pacific Steam

Whaling Company, on Fi'ont Street, in llie City of Nome,

District of Alaska, on Thursday, the 14th day of June,

1900, at 10 :00 A. M. of said day at public auction, th-

said Humphrey and Gollin being personally present at

said sale.
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The said cargo was sold as per the manifest, each con-

signment being sold separately, and the ship's stores and

the goods belonging to the ship's owners in one lot and

the hull, including all the furniture, rigging and appli-

ances belonging to the ship, was sold in one lot.

Mr. Geo. O. Fogg, Treasurer of the Corvvin Trading Co.,

Salvors of said barkejitine, and Mr. N. D. Piatt, repre-

senting Capt. O. J. Humphrey, Agent of the Owners,

acted as clerks of said sale and make the following report

of same. Report attached hereto.

NOTICE.

To Whom it May Concern

:

Notice is hereby given that the wrecked Rarkentine

"Catherine Sudden," together with her apparel and furni-

ture, will be sold at public auction, opposite the Pacific

Steam Whaling Co.'s OfBce, on Thursday, June 14, 1900,

at 10 o'clock A. M., to the highest bidder for cash.

Also that the general cargo of merchandise now con-

tained in the hold of said Barkentine, will be sold at auc-

tlno at the same time and place and upon the same terms,

as the same appears upon the manifest of said Barkentine

;

said cargo being damaged by water.

Further particulars may be had by applying to F. W.

Huestis, President of the Oorwin Trading Company, or

to G. I. Foster, Master of the Steamer "Corwin" on board

of said vessel.

CORWIN TRADING CO.

By F. W. HUESTIS, Pres.
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G. I. Foster, Master S. S. "Oorwin."

Lot No. Consignee. Amount sold for.

1 E. O. Tuttle I 100.00

2 Hank Summers 75. 00

3 Henry Schwartzhultz 10.00

4 Pioneer Western Lumber Co 80 . 00

5 Thos. L. Pelletier 610 . 00

6 Blanch Mining Cm 95.00

7 J. D. Wetherby 75.00

8 Deneen & Colcord 80.00

9 N. Bontain 115.00

10 Dryden & Dyer 400.00

11 J. Tyrell 55.00

12 Mrs. L. Quint 16.00

13 R. Tedford 4.50-

14 The Alaska Venture Co 1600 . 00

15 E.G.Gould 75.00

16 E.M.Dyer 110.00

17 Robie & Anderson 500 . 00

18 Noquers, Baker & Yoder 300.00

19 Allen & Fox 200.00

20 G. W. Close 405.00

21 Dickey & Howard 325.00

22 Wm. Fox 305.00

23 A. H. Barber 100.00

24 C.H.Gray 455.00

25 Alaska Exploration Co 400. 00

26 L. W. Selwin 30.00

27 Anchors, Buoys & Cables for lighterage 140.00
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28 Hull, &c , 1350.00

29 Ship's Stores, &c 530.00

Total $8540.50

GEO. O. FOGG.
N. D. PLATT.

District of Alaska,

United States of America.

Geo. O. Fogg, being first duly sworn, on oath says that

he has read the foregoing report and statement and knows

the contents thereof. That the facts therein mentioned

are true, and that the statement of the proceeds of said

sale is a full, true and correct statement of the same.

[Seal] EDWIN B. McGOWAN,
Notary Public in and for the District of Alaska.

[10c Stamp. 10c Stamp.]

District of Alaska,

United States of America.

N. D. Piatt, being first duly sworn, on oath says that

he has read the foregoing report and statement and knows

the contents thereof. That the facts therein mentioned

are true and that said statement is a full, true and cor-

rect statement of the proceeds of said sale.

[Seal] EDWIN B. McGOWAN,
Notary Public in and for the District of Alaska.

Approved.

O. J. HUMPHREY,
Agt. N. B. L. & T. Co.

Approved'. WALTER W. GOLLIN,

Agent Board of Marine Underwriters of San Francisco.
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,

District of Alaska,—ss.

John L. Panno, being first duly svvoi'n, on bis oath doth

declare and make this, his protest as master of the Barken-

tine "Catherine Sudden" of the port of San Francisco, as

follows

:

The said sliip or barkentine sailed from San Francisco,

•Cal., bound for Nome, Alaska, on the 28th day of April.

A. D. 1900, in command of this affiant and proceeded on

her voyage safely and well until on or about the 28th day

of May, A. D. 1900, when in Latitude sixty-two degrees

and twenty minutes N., and Ix)ngitude one hundred and

sixty-two degrees and thirty minutes W., a floe of ice was

encountered. We remained with ice about us for five

days in about the same position, when on Sunday, June

8d, 1900, being in danger from the ice and the ice having

to some extent opened, I endeavored to get clear of it.

I was able to sail only about three miles when, although

there was an opening ahead of us, it closed so rapidly

that before I could change her course and without any

possibility of avoiding it, we were struck by the ice and

the port bow stove in. Whereupon the vessel began to fill

rapidly and was sinking. I therefore caused her tO' be

run "bow on" to a field of ice to keep her from sinking

entirely, believing at the time that she would go to the

bottom. That while in this condition, it appearing in-

evitable that the vessel would sink, I caused the fore and

aft rigging to be cut away in order to save the steam

launch and lighters which were on her deck. The ves-

sel then settled in the water to her upper deck, filled and
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listed to port on her beam end. The main and mizzen

mast went by the board and fore top-mast in eyes of rig-

ging. One scow-lighter and one surf boat slipped from

the deck into the water. The steam launch and one surf

boat were still retained on the port deck of the vessel.

During a portion of the time while we were surrounded

by the ice, the steam ships "Portland" and "Senator'' laid

near us. This was before we were stoved by the ice.

They had just passed out of sight when we were stoved

as aforesaid. At the time of being stoved by the ice I

set the the colors "Union down" and thereupon the brig

"Pitcairn" and afterward the schooner "Rube L. Rich-

ardson" drew near, the crew of the former taking all the

ship's stores from between decks, which they could carry,

and the crew from the latter also taking a portion. These

vessels remained near us until Monday, June 4th, 1900,

the day following the accident; at about ten o'clock A. M..

the steamer "Corwin" formerly known as the "Thomas

Corwin," then a United States revenue cutter, got to us

by breaking through the ice. I thereupon had the coin-

mander of the "Cbrwin" pull the steam launch from the

deck of our vessel into the water; I having previously

placed the steam launch in position for that purpose.

The commander of the Corwin thereafter put his steam

pumps on board our vessel and pumping out the wat^'r

raised her so that we could repair the bow. He re-

mained with us until Sunday, June 10th, 1900, when he

towed the "Catherine Sudden" to anchorage off Nome

Beach, her port of destinaltion, arriving there about 9 :30

P. M. on that day. J. L. PANNO.
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Subscribed and sworn to before me, at Nome in the

said District on tlie 11th day of June, A. D., 1900.

[Seal] EDWIN B. McGOWAN,

Notary Public in and for the District of Alaska.

United States of America, f

State of California,

City and County of San Francisco.

On the twentieth day of November, A. D. one thousand

nine hundred, before me, JAMES M. ELLIS, a notary

public duly commissioned and sworn in and for the city

and county of San Francisco aforesaid, residinji: therein,

at my oflSce, No. 323 Montgomery street in the city and

county of San Franicisco, personally appeared John L.

Panno, master of the barkentine "Catherine Sudden" be-

longing to the port of San Francisco, who sailed from

the port of San Francisco with said vessel on the

day of April, 1900, with a cargo of coal and merchandise

(a mixed cargo) bound for Nome Beach, Alaska, and by

reason of accident by contact and collision with ice was

disabled; and' said barkentine was towed to anchorage

by the "Thomas Corwin" off Nome Beach, and reached

said beach in tow on the 10th day of June, 1900; and

having experienced heavy weather on the passage by rea-

son of contact and collision with a heavy floe of ice, and

fearing damage, notes his protest to be extended if need

be.

J. L. PANNO,
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Given under my hand and seal the day and year first

above written.

[Seal] JAMES M. ELLIS,

Notary Public in and for the City and County of San

Francisco, State of California.

[U. S. Int. Rev. Stamp 25c on original.]

Nome, Alaska, June 11th, 1900.

Mr. H. E. Pennell, Sec'y. Nome Beach L. & T. Co., San

Francisco, Cal.

Dear Sir: I have this day, as agent of E. S. Morine of

the Nome Beach L. & T. Co., duly appointed by him by

power of attorney which is duly signed, sealed and de-

livered, drawn on you as Sec'y. of the Nome Beach L.

& T. Co., for the sum of twenty-five hundred dollars, in

favor of the Pacific Steam Whaling Co. In explanation

of this will say that Capt. Morine was taken sick on his

arrival here and has had an operation performed on the

glands of the throat from which three cancers have been

taken. Previous to his being operated upon he appoint-

ed me as his agent and so far as I am able, I will faith-

fully carry out this trust, said appointment being made

upon the advice of Capt. Colcord, Mr. Dickey and Mr.

Howard, who ai*e stockholders in your company. While

Capt. Morine is doing very well at the present time, the

operation being considered successful, he is still in a

very precarious condition.

The "Catherine Sudden" on June 3d had her bow ports

stove by striking the ice and commenced to sink and was

abandoned'; the steamer "Corwin" picked her up and

brought her to this port, arriving last evening. The ship,
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at time of abandonment, was full of water and wholly

dismasted and the crew on the ice.

The "CV)rwin," with the aid of her passengers and crew,

pumped the "Catherine Sudden" out and brought her

to this port. A survey has been held on her this day by

the Capt. of the "Corwin," said survey consisting of Capt.

A. H. Herriman, Capt. W. H. Ferguson and the Clarpen-

ter of the U. S. Revenue Cutter "Bear" and the said ves-

sel has been condemned. The Capt. of the "Corwin" pro-

poses to sell the cargo, which is wholly damaged, as per

consignments according to manifest, ahso the vessel's hull.

The advice for so doing by the Master and owners of the

Oo-rwin was from Capt. Tuttle of the IT. S. Revenue Cut-

ter "Bear" and considered for the best interests of all

parties concerned.

Capt. Panno, by agreement duly signed, with the mat-

ter and owners of the "Oonvin," agreed to pay the sum

of 12500.00 U. S. coin, for the delivery of the launch,

lighter and two surf boats at Nome which contract has

been carried out by the master and owners of the "Cor-

win."

The master and owners of the "Corwin" demand that

the ,|2500.00 must be paid or they will hold the launch

and lighters, hence, as agent of your company, I have

drawn draft on you for this amount, payable to the Pa-

cific Steam Whaling Co., and have drawn draft in favor

of the Master and owners of the "Corwin" on the Pacific

Steam Whaling Co., as a draft on the Nome Beach L. &

T. Co., could not, be cashed in this place and I trust that
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you will honor my draft drawn ou you on presentation.

I shall hold lighters and launch until advice from our

office that said draft has been paid ; in the meantime will

keep them employed as much as possible, placing their

earnings at the crtniit of the Nome Beach L. & T. Co., and

hope to wipe out this indebtedness in a very short time,

but have drawn this draft you as I, representing the Pa-

cific Steam Whaling Co., will not assume any resjwnsi-

bility as to the safety of the launch or lighters, but will

endeavor, to the best of my ability, to protect them from

any damage or loss.

Trusting my action in this matter will be approved by

the Nome Beach L. & T. C5o., I remain

Yours very respectfully,

OMAR J. HUMPHREY,
Agt. N. B. L. & T. Co.

P. S. Enclosed please find copy of protest made by

Capt. Panno.

In addition to the foregoing papers there was included

in said pnvof of loss, copy of the protest of the master

reciting substantially the same facts set forth in his re-

port to the company, duly sworn to, with the certificate

of the notary in due form thereunto attached; also

copy of bill of sale of the ship "Catherine Sudden" from

its previous o^\ners to the plaintiff : also, copy of certifi-

cate of enrollment of said "Catherine Sudden."

The witness, continuing, testified: This ijroof of loss

and interest was made up as it is principally by counsel,

but I worked with him more or less on it. I gave him
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data from the books of the company. It was made up at

or about the time it bears date, in December, 1900. At

that time I presume I had in my possession these various

letters written by Captain Morine and marlied Plaintit'r':

Exhibits 7, 9, 10 and 11, and dated, the first of them,

Nome, June 2Uh; Nome, July 2d; Nome, July ISth; ami

the last of them, headed "statement of E. S. Morine, June

3d, 1900, to July 23d, 1900, as superintendent of the Nome

Beach Lighterage and Transportation Company." I don't

know why these were omitted from the proof of loss. I did

not make up the fonu of total loss. I could not say until

you said so that they were not there. I am not sufficient-

ly acquainted with proofs of loss to know what docu-

ments were necessarj". Mr. Frank determined what pa-

pers should go into this proof of loss. It is my best rec-

ollection that I submitted to Mr. Frank all the reports

that were received prior to the time that this proof was

made up. He has had possession of them right along,

whether at that exact time I am not prepared to say now.

I know I did not determine that those four letters from

Capain Morine should not be made a part of the proofs

of this loss. What papers should go in or should not go

in was left to Mr. Frank. I was not present when the

affidavit of Mr. O. J. Humphreys was prepared. I do

not know who prepared it. I know nothing about it. I

did not examine the affidavits of Mr. O. J. Humphreys

before I handed the bunches of papere in which this was

included to the defendant.

Mr. VAN NESS.—I desire to offer in evidence the

original of the proof of loss which Mr. Frank hands me.
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or at least, for the purposes of this case, the original of

the affldavit of Mr. Humphreys that was made. I want

to offer the original papers with Mr. Humphreys' signa-

ture on it. I do that for the reason that there is an inter-

lineation, or, rather, an exclusion by running a pen

through certain words, which I did not read in reading

the copy because of the exclusion; and I wanted to see

the original first.

The COURT.—Very well.

Mr. VAN NESS.—Gentlemen, I will read the last sen-

tence of that report signed by Mr. Humphreys, and then

call your attention to it at this time. The copy that I

read to you, with certain ei-asures, read as follows: "that

the claim for salvage on said ship and cargo was much in

excess of fifty per cent, of its value, and the salvors re-

fused to surrender either ship or cargo." The original

affidavit before there was any .striking out read as fol-

lows : "that the claim for salvage—

"

Mr. FRANK.—One moment. In the first place, it is

very apparent, if your Honor please, that the object of

this matter is to make a personal attack upon me inas-

much as the onus of what is attempted to' be made to ap-

pear of retaining certain letters of that kind is cast upon

me. The proofs of loss are themselves evidence only for

what they report, and the condition in which they are.

I have no objection to any or all of this testimony, pro-

vided, after the testimouy is in, I be permitted to take the

stand and testify in this case without thereby being de-

prived, under the rule, of arguing the case to the jury.
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If that concession is made, then I have no objection, for I

have nothing to conceal. It is all subject to proper and

rational explanation. But I do not want to be placed

in a position where an imputation is cast ujwn me, and

my mouth is shut up in answering it. That is al).

Otherwise, it has no relation, no materiality in this case,

whatsoever. The proofs of loss were furnished to them,

with the erasure, whatever it may be. I make that ex-

planation. I have nothing to conceal, but I repeat, I

want it understood that if this testimony goes in, I he

permitted to testify, without having mj- mouth closed

under the rule that an attorney who testifies cannot ad-

dress the jury.

Mr. VAN NESS.—I will say to your Honor—and it is

only proper to suggest to Mr. Frank—what I am doing is

not, because of my doing it, any imputation on Mr. Frank

I am proving facts in the case. If the facts themselves,

because of their being facts, carry any imputation, that

is imputable to the facts and not to me. I have proved

the omission of three or four letters of Captain Moriue

which contain statements which I consider very valuable

to the defendant. I prove those were omitted. It is for

the jury to draw any proper inference as to the omission.

This question of the affidavit of Mr. Humphreys is not

new in the case. It has been in the atmosphere many,

many months, and long before these proofs were made,

or, at least, about that time. It is my province, as well

as my duty and my pleasure, to prove facts wherever I

find them' in the case, because I would rather have facts
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than statements. I would not want, under any circum-

stances, to close Mr. Frank's mouth, and I will say to

him that I will not object to his arguing the case to the

jury at length, when the time comes, because of his tak-

ing the sitand and testifying.

Mr. FRANK.—Then I have no objection to anything

going in.

Mr. VAN NESS.—Whatever rational explanation can

be made of these matters will be all right. I want to call

the attention of the jury to this affidavit as presented to

the underwriters, "That the claim for salvage on saiil

ship and cargo was much in excess of fifty i>er cent of it«

value, and the salvors refused to surrender either ship

or cargo." As originally written, before it was changed,

it read as follows: "That the claim for salvage on said

siiip and cargo was much in excess of fifty per cent of

its value, and the salvors refused to surrender possession

(,f either ship or cargo without payment of their claim."

The striking out being of the words "Possession of," and

tlie subsequent words "without payment of their claim."

Mr. FBANK.—The same interlineation was in the

copy.

Mr. VAN NESS.—Yes, and that is what attracted my

attention.

The witness, continuing, testified: Mr. Frank has the

original salvage agreement with the "Corwin" people re-

ferred to in one of those letters.

Counsel for the defendant here read in evidence the
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agreement referred to, which is in the words and figui-es

following, to wit:

This agreement made and entered into this seventli

day of June, 1900, by and between the Corwin Ti\ading

Company, a corporation, owning and operating the steam-

er "Corwin," the party of the first part, and Captain J,

L. Panno, the party of the second part;

Witnesseth : That whereas the imrty of the second part

has in his possession and under his control one certain

steam launch named "Dorothy" and one barge and two

surf boats, together with fixtures and tools for operating

the same, and whereas the party of the second part with

said steam launch, barges and surf boats, are now adrift

in the ice in Behring Sea and in great danger of total

loss and destruction, and whereas, the said party of the

second part desires the said first to furnish towage and

transpoi"tation for said steam launch, barges and suif

boats to Cape Nome, Alaska.

It is therefore agreed between said parties that the said

party of the first part shall transport said launch, barges

and surf boats to Cape Nome in Alaska, and deliver the

same to said party of the second part in the water at

ship's side, the same to be put upon the beach by the sec-

ond party. It being understood and agreed, nevertheless,

that the said party of the first part does not guarantee

saife delivery of said launch, barges or surf boats, or

either or any of them. And it is further understood and

agreed that in the event of any damage to said launch,

bargesi or surf boats, or the loss of them, or either or any
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of them, that the said party of the first part shall not be

held liable for any such loss or damage.

The said party of the second part agrees that in con-

sideration of such services that he will pay to said first

party upon the delivery to him in the water at Oape

Nome of said launch, barges and surf boats, the sum of

two thousand five hundred dollars ($2,500.00) gold coin

of the United States. And also agrees to furnish his

crew and equipment for literage for the purpose of land-

ing the cargo of the steamer 'Corwin" upon the beach

at Nome upon the arrival of same.

And it is agreed between said parties that in the

event of the loss of said launch, barges or surf boats

that the said party of the second part will pay to said

party of the first part pro rata of said twenty-five hun-

dred dollars (f2,.500.00), the same to be based upon a

valuation of ($5,000.00) five thousand dollars for said

launch and two thousand for said barges and surf boats.

The payments under this agreement to be made on de-

livery of said steam launch, said barges and surf boats

to the party of the second part at Nome in the water

at the vessel's side. It being understood that the party

of the first part shall retain possession of said launch,

barges and surf boats until such payment shall be made,

and in the event of delay in the payment of such sums

as may be due under this agreement, it is agreed by the

said second party that the said first party shall have

the use of said launch, barges and surf boats until such

time as payment in full is made.

And it is further agreed by said second party that he
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will furnish and provision a crew on board of said steam

Ian neb sufficient to steer and otberwise navigate the

same, it being understood that said crew shall give all

assistance possible, both in navigating said launch and

in the transjxvrtation of said barge and surf boats.

In witness whereof the party of the first part, by its

president, being thereunto duly authorized, and the

party of the second party have hereunto set their hands

and seals, in duplicate, the day and year in this agree-

ment first above written.

(Signed) CORWIN TRADING CO., [Seal]

By F. W. HEIUSTIS,

Prest.

J. L. PANNO,

Master.

Witness:

T. F. TURNBULL. [Seal]

The witness, continuing, testified: I got my first news

of the loss, or rather of the arrival of the "Sudden" at

Nome, off the Merchants' Exchange Board. I had my
first interview with Mr. Davis, the agent of the com-

pany, right subsequent to the news of the arrival of

the "Sudden" at Nome coming to San Francisco. I went

to his office. In substance, I told him the vessel was in

trouble, and talked the matter over generally. I do not

remember whether or not, at that first interview, I had

been informed of the arrival at Nome of the vessel and

sale of the cargo. I subsequently learnt of these pro-

ceedings at Nome, the sale of the vessel and cargo. I

saAv Mr. Davis after that and presented him with the
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i

letters that I received. I am quite sure I gave him this
(

letter, or read to him this letter of Captain Humphrey,

dated June 11th. I cannot say positively whether I
i

read that letter to him. My best impression is that I !

took the letter to his ofifice. I cannot say whether I
j

showed him the letter or told him its contents. I did i

one or the other. I simply told him that that was the '

information that we had from Nome; that we were noti-
j

tied as to the wreck of our ship. I have no recollection

of having told him anything else in regard to the letter,
j

I either showed him the letter or stated to him the con-
!

tents of the letter. I handed it to him for the purpose j

of giving him such information as I then had. I believe '

we have a copy of the captain's protest here; that when
i

I received it I apprised him of the fact that I had it,
'

and either showed It to him or told him the contents of

it. I showed him other papers received by me from
I

Nome, other than this letter of Captain Humphrey,
j

dated June 11th, and the Captain's protest; reports of

Captain Morine. I cannot call to mind Exhibits. 7, 9,
j

10 and 11, the letters from Captain Morine, but I can
]

say this; from time to time I made Mr. Davis familiar 1

with all the correspondence in relation to that loss that
|

I had. I do not remember whether I showed him Cap-
;

tain Morine's letter marked Exhibit 7 or his letters
marked Exliibits 9 and 10, or the captain's statement

i

marked Plaintiff's Exhibit 11.
i

Q. You have no recollectiou of really having shown i

him any of the papers themselves, have you?
j

A. Yes, sir. • I
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Q. What paper did you show him that you can now
recollect?

The witness, continuing, testified as follows: I can-

not say at this time what paper there was, but as this

information came in from the north, all of it was either

taken by myself or sent to Mr. Davis for general in-

formation. I am quite sure that I sent one of those four
letters or statements signed by Captain Morine to Mr.

Davis. I cannot say which one, but I believe the first

letter that I received from Captain Morine. I am quite

positive that t-hat was sent, and I think the others were
sent, to the best of my recollection. I did not include

the cost of the lighterage plant in the |9,168 of the cost
of the beach outfit. As a matter of fact, the lighterage

plant did not amount to sums in the aggregate ap-

proaching f(),000; nor did, independently of that, the

balance of the cargo on board, the underdeck cargo, cost

119,108; but that is the amount, within about $1,100 or

$1,200. The beach outfit was worth less by fl,100 or

$1,200. In the beach outfit was what was shipped in

the "Catherine Sudden" and what was shipped in an-

other vessel. In other words, we shipped a steam en-

gine and some odds and ends up with Captain Morine

in the steamer "Thrasher," which was part of the beach

outfit, and which arrived at Nome on the steamer
"Thrasher." That is all charged in one account, and

makes the aggregate of some |9,00O. The value of that

which was shipped on the "Thrasher" was about $1,200.

The balance of it was on the "Catherine Sudden." The
value of what I call the beach outfit shipped on the



228 The Standard Marine Insurance Co., Ltd.,

(Testimony of H. E. Pennell.)

"Catherine Sudden" was approximately $8,000. Tiiat

beacli outfit consisted of all the cargo on the "Catherine

Sudden" consigned to the Nome Beach Company, out-

side of this lighterage plant. That included the coal.

I think this account here covers the greater part of the

coal Captain Humphrey had. He bought coal during

July, August and September. 14 tons are charged

in that bill, 14 tons purchased from the steamer -'Sig-

nal" at |35 a ton, the voucher for which that is on is

dated September 30th, and it is a running account for

the month of September.

Q. See if you cannot find some coal towards August,

and tell us what the price was.

A. There is one on July 19th: 12 sacks coal, at a cost

of $36.95. I do not know what proportion of a ton that

would be; it would be less than a ton, I presume. That

was as late as July 19th. I do not find anywhere those

books, bills of account, letters, memoranda or anything

else in my possession, in any place where we paid the

price for coal mentioned by Captain Hibbard, anywhere

between the 10th of June and the middle of October,

when we stopped operating; that is, $17 a ton.

The witness, continuing, testified: I lia,ve heard it

quoted as low as $17, the value Captain Hibbard men-

tioned on the stand, during that season; but of my own

knowledge I do not know of any sale having been ac-

tually made at that figure. I do not think I ever wrote

to Captain Humphrey any other letter than the letter

I testified to as having been written by me personally

in response to his letter of June 11th. I did write to
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hiin again between the time the "Catherine Sudden" got

into Nome and the close of that season, away along it

musit have been in the winter of that fall; that is, in the

winter of 1900 and 1901. I have forgotten whether

Captain Humphrey was in Seattle or in San Francisco.

That was subsequent to the time of his making this ac-

count. A copy of that letter was left at the Pacific

Steam Whaling Company's office, because it was used

by us to get a settlement with the Pacific Steam Whal-

ing Company on this account of Captain Humphrey. I

had no other occasion to write to Captain Humphrey at

any other time in regard to these matters. Caiptain

Humphrey made a charge against the Nome Beach

Lighterage and Transportation Company for his services

up there during the time that he acted for us. His

charge was $2,500. He demanded f2.50O for his ser-

vices at that time. We did not pay him any of that

$2,500. We declined to pay it. That demand was con-

tained in Plaintiff's Exhibit No. 15, and worded: "O. J.

Humphrey, services rendered, $2,500."

Q. That |2,500 was the .f2.500 that you STioke about

this morning; that was included in this demand which

you did not pay, and that reduced this debit balance?

A. Yes, sir, that and the other one that we after-

wards brought out, f2,500 which he charged as having

advanced on the lighters.

Q. That would be $5,000?

A. In other words, we got that money back again

from another source, that we paid. He charged $2,500

for his services up there and .f2,50'0 as money advanced
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on account of the lighters, we paid the f2,i500 that he

claimed he advanced. We got it back again, I mean the

.«2,r)00 for salvage. We paid that. We paid the draft

when it was presented to us, and he has it charged in

the account against us. We did not get the salvage

money back.

Q. The f2,500 that he charged for services you never

have paid, and no part of it? A. No, sir.

Q. State what reason you gave to Captain Hum-

phrey at that time for not paying that f2,500 that he

charged for services.

A. That the amount for such services as had been

rendered to us was exorbitant, and that he representing

the Pacific Steam ^Tialing Company, we presumed that

any money owed for his services was owing to them, and

not himself personally.

Q. In other words, you put your refusal to pay the

f2,500 that he demanded for services upon the exorbi-

tancy, as you thought, of the demand, and on the further

ground that whatever compensation should be paid for

those services was due to his employer, the Pacific

Steam Whaling Company, and not to him?

A. Yes, sir.

Q. Did you pay to the Pacific Steam Whaling Com-

pany, or make any allowance to them for Captain Hum-

phrey's services during that time? A. Yes, sir.

Q. How much? A. $500.

The witness, continuing testified: The Pacific Steam

Whaling Company did not present a bill of account for

it, and received |500 for the services that Captain Hum-
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phrey had rendered our company up there. These ac-

counts in evidence shoAV a balance to our credit. That

balance Avas raised by .f2,000. In other words, there

was a balance to our credit, and then, by striking out

from that the P,.500 that he had charged, the .f2,000

we increased our credit by just that amount, and the

other |500 was retained by the Pacific Steam Whaling

Company for his services to us during this struggle. I

do not know whether they paid Captain Humphrey any-

thing additional for his services to our company at that

time. I last saw Captain Humphreys about a year or

a year and a half ago. I did not see him this summer

when he was down here. I know that he was living at

the Bohemian Club. I did not call on him during that

time, but I sent work asking him to call on Mr. .Frank

some three weeks ago, through Mr. Howard. Mr. How-

ard reported to me that Mr. Humphreys had left for the

East. That was about five days before this case came

on for trial. I employed a man to hunt Mr. Humphreys

up. I did not know his residence was at the Bohemian

Club when he was in San Francisco. I sent to the Cali-

fornia Hotel first. The only, message I sent to him was

one asking him if he was available and would call. I was

present upon the occasion when Captain Humphreys

and Captain Herriman were present with Mr. Frank in

the rooms of the Board of Marine Underwriters. They

were there and asked some questions of Captain Hum-

phreys. I heard the questions asked and the answers

Mr. Humphreys made. I do not know what the price

of coal was at the time the "Sudden" arrived at Nome
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Beach. I know nothing about the value of coal up there

at that time. The only information I have upon that

subject and its value during the month of June is the

price cliarged in Captain Humphreys' bill of |G0 a ton.

I know nothing about the cost of supplies such as those

sent up by the ''Sudden" of groceries and canned goods
and things of that kind. During the months of June
and July we bought a limited quantity of provisions for

the purpose of operating this lighterage plant, but we
had not the same number of men to provide for in this

instance tliat we had in the beginning. I think our men
were all boarded. I cannot tell from my recollection
how the cost up there compared with the cost in San
Francisco. It would be more. The registered tonnage
of the '-Catherine Sudden" was 556 gross, 515 net
Upon redirect, examination the witness testified: In

speaking of the net earnings of the lighters and launch
d.;ring Captain Humphrey's administration, it was
practically $378.85. It remained that amount up to the
time of my final settlement with Captain Humphrey.
This settlement with Captain Humphrey was up to
February 20tb, 1901; so far as my accounts stood, from
the time that Mr. Humphrey took charge of our affairs,
np to February, 1901, the apparent net earnings of our
plant during the time it was in Mr. Humphrey's posses-
sion was only |378.8o. Previous to the time that the
proofs of loss which were here placed in evidence, what
is called the technical proofs of loss, and the letter of
December 11, 1900, addressed to Spreckels & Co., was
written, Mr. Davis had all the information that was in
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oTir possession regarding the loss. Mr. Davis came to

jny office i-especting those matters before these proofs of

loss were made out. All those matters were discussed

Itetween Mr. Davis and me in Mr. Frank's presence. 1

do not find in our books any memorandum of any pur-

chase of coal whatsoever during the month of June,

except the charge made by Captain Humphrey in the

memorandum and account here in evidence. I found

out that Captain Humphrey was in town from the result

of sending out to find out whether he was in town. As

soon as I found out that he was I sent a request that he

appear at your office immediately, and I received word

that he had left the city and gone East. The settlemeut

with Captain Humphrey was in the middle of November,

1900.

NATHAN H. FRANK, a witness on behalf of plaintiff,

being sworn, testified as follows:

With reference to this affidavit of O. J. Humphrey
with the erasure upon it, I wish to explain precisely how
this erasure was made and why it was made, the cir-

(rumstances connected with it. In the preparation of

these proofs of loss I had an interview with Mr. Hum-
phrey, and took down what I thought he said at that

time. He departed. I afterwards prepared this afli-

davit, intended to cover my understanding of what he

said, and sent it to him for execution. He brought it

back to me already executed, with the erasures made
upon it here, striking out "possession of" and "without

payment of their claim." I asked him why he did that.
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and lie sakl because this stated the facts and the other

did not; that the salvors would not listen to anyhing ex-

cept that they refused to surrender either ship or cargo,

and claimed it all. That explains that erasure. I did

not change it but passed it on to the underwriters ex-

actly as it came to me. With respect to the preparation

of the proofs of loss, and not placing' into those formal

proofs the letters referred to, I will state that the mat-

ter had been gone over. T had been first given to' under-

stand by my clients that Mr. Davis had everything that

was in their possession, and I was led to believe that
that was so from the fact that I had frequent interviews
with Mr. Davis in which he showed himself perfectly

familiar with everytliing that was going on. The object
of these proofs of loss were not to furnish Mr. Davis any
information that he did not have, but they were pre-
cisely what they purport to be upon the face of the let-

ter that was written to him. This letter was drawn by
myself: "We have heretofore placed before you all of

the information which we could gather concerning the
loss of the barkentine 'Catherine Sudden' and her
cargo, and to that end have produced before your repre-
sentative, at meetings duly called for that purpose at
the office of the San Francisco Board of Marine Under-
writers, all of the witnesses within our reach to the facts
concerning said loss, and allowed you through your at-

torney to subject the same to such cross-examination as
to him seemed best, at the same time exhibiting to you
such documents as we thought would aid you in the
investigation.
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That there may be no question between us regarding

the technical matters entitling us to payment of the

aforesaid loss, we now take occasion to formally present

to you herewith proofs of loss and interest."

To explain the reason why I did not go to any further

trouble to include more in these proofs of loss; that is,

because my understanding of the law is that the pur-

pose of the proofs of loss was to furnish information to

the insurer, so that he could determine whether he

would pay it or not, and that Mr. Davis had all the in-

formation, and, if those proofs of loss did not contain all

he wanted, he was at liberty to call for the rest, which

he knew of. He knew where to find it. 'SVe were not

furnishing proofs of loss for reinsurers, or anyone else.

We were furnishing them as a technical proposition, to

comply with the technical requirement of the policy be-

tween ourselves and Mr. Davis.

Upon cross-examination the witness testified as fol-

lows: I did not make the statement in open court since

this trial commenced that when this written proof was

furnished the Nome Beach Lighterage and Transporta-

tion Company had put in that proof all the information

that they liad. I stated tha at the time we put in these

proofs of loss Mr. Davis had all the information that

was in our possession to give to him. I did not know

at the time I made those proofs of loss that Mr. Davis'

interest in this loss was very small, provided he could

collect from the reinsurers the amount that he had re-

insured. I did not know that he had only |1,000 in-

terest in the loss provided the reinsurers would pay. I
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knew he AAas reinsured, but to what amount I did not

inquire. I was not interested in the reinsurers at all. I

did not know that at that time just before I made those

proofs of loss that the reinsurers were taking the posi-

tion that because of what they claimed to be the viola-

tions of this policy and, as they alleged, the fraud that

had existed in Nome in regard to the sale of this "Sud-

den" and the cargo, that they were taking the position

tliat the Standard :Marine was not liable and would not

recognize that loss. I knew that the reinsurers were op-

posing the payment of this particular loss, and that they
were examining into it, and when I came around I was
present at some interviews but they were not com-
municative to me on any subject connected with it.

They were rather careful when I was present about
what they said. I knew the reinsurers were contesting
this loss. I did not make up these proofs and omit
these letters of Captain Morine to the Nome Beach
Lighterage and Transportation Company. Tliey were
omitted. Whether they were purposely or otherwise
omitted I cannot now recall; it is so long ago. I had
not the reinsurers in mind and had nothing to do with
them at all. I was not called on to make and proof
of them to or for the reinsurers. I was making proof
of loss to my own insurers. I do not recall knowing any-
thing about the Morine letters personally until a day or

two ago when my attention was called to them by Mr.
Pennell, and we went over them together. I am giving

you the best of my memory in the matter.

Counsel for defendant liere hands the witness a letter.
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The Avitness, continuing, testified: I remember writing

this letter after the whole controversy had finally cen-

tered down, and finally the suit—I do not know whether

the suit was begun or not—after final determination, in

parting between us, when we found that we could not

get our money at all.

The letter was here read in evidence and marked De-

fendant's Exhibit No. 5, and is in the woi'ds and figures

following, to wit:

Defendant's Exhibit No. 5.

San Francisco, May 13, 1901.

Messrs. J. B. F. Davis & Son, 215 Sansome Street, City.

Gentlemen: In re Nome Beach Ltg. Co. vs. Standard

M. I. Co.

I have to acknowledge the receipt of yours of May
11th respecting the above matter.

Of course we have no desire to prejudice you in your
relations with your re-insurers, neither do we think

that anything that has heretofore occurred will place

you in that position, nevertheless all admissions and
waivers heretofore made by you, and acted upon by us,

are beyond recall. They relate only to technicalities,

and do not affect the substantial rights of the parties.

You can understand that but for your waiver we would
have taken the steps necessary to avoid those tchnicali-

ties which your waiver relieved us of and which it has

now become too late to remedy. Of coure it would not

be fair to now ask us not to insist upon those waivers,

and allow Messrs. Van Ness and Redman to defeat this
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iusurauce on bare tecliuicalities. If they have any sub-

stantial rights in the matter, so that in fair dealing be-

tw(>en man and man, the insurance company should not

be called upon to pay, those rights are not jeopardized

l.y auyrhing yon have done, and we take it that that is

all that can be asked in the pi'emises.

Hoping that this may meet with your approval, I re-

main. Very truly yours.

Yours etc.,

NATHAN H. PRANK.

The witness, continuing, testified: I stand by that yet.

I do not thing there is anything that I have done or said

that in anywise counteracts that.

Counsel for plaintiff here offered and read in evidence

the letter to which the above letter was a reply. Said

letter is in the words and figures following, to wit:

Plaintiff's Exhibit No. 16.

J. B. F. DAVIS & SON,

General Insurance Brokers,

215 Sansome St.

San Francisco, May 11th, 1901.

Mr. Nathan II. Frank, City.

Dear Sir: We wish to inform you that Messrs. Van

Ness & Redman have requested us to make you no prom-

ises as to what course they will pursue in defending the

"Catherine Sudden" case in event of your clients bring-

ing suit against the Standard Marine Insurance Com-

pany. I



vs. Nome Beach Liglfcmge etc. Co. 239

(Testimony of H. E. Pennell.)

Sometime ago you will perhaps remember tliat you

asked tlie writer to mal^e certain admissions, wliicli he

agreed to provided they would not jeopai-dize our com-

panj's interests as regards our re-insurers, and this is

to advise you that the ease has been i>Iaced in Messrs.

Van Ness & Redman's hands and we cannot make you

any promises or admissions unless tliey meet with the

approval of our attorneys.

Yours very trulj^,

J. G. F. DAVIS & SON.

The said letter was marked Plaintiff's Exhibit No. IG.

Upon further cross-examination, H. E. Pennell testi-

fied as follows:

I have the copy of the letter I wrote to Captain Hum-
phreys in reply to a letter he wrote to me on June 11th.

The letter was introduced and read in evidence, and

is in the words and figures following, to wit:

"San Francisco, July 2nd, 1900.

Capt. Omar J. Humphrey, C/o Pacific Steam Whaling
Company, Nome, Alaska.

Dear Sir: Replying to your favor of June 11th, ad-

dressed to the Secretary of our company, we beg to reply

as follows:

We are extremely .sorry to learn that Captain Blor-

ine is having such a serious time of it, and trust that

by the time this reaches you, he may be in better shape.

The difficulties of our barkentine "Catherine Sudden"
have been a great disappointment to our company.
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These tliiugs, however, are the fortunes of war, and

must be met with as best they can. Under the circum-

stances, we linow that no more satisfactory arrange-

ment coukl be made than that which has been provided.

Our company is pleased to learn that C'aptain Morine

has appointed your good self to represent us.

Your draft for 12500.00 in favor of the Pacific Steam

\\ haling Company we paid on sight. We also wish to

acknowledge receipt of Captain Panno's protest.

We feel easy with the knowledge that the affairs of

our company are in good, safe hands, and notwithstand-

ing the serious mishaps which have befallen us, we trust

that our tug and lighters will still give a good account

of themselves.

Thanking you, and hoping this finds you enjoying good

health and doing well, and with kind regards to all our

friends in the North, we remain.

Yours very truly,

NOilE BEACH LIGHTERAGE & TRANSPOR-
TATION COMPANY,

By H. E. PENNELL,

Secretary."

The reason I did not include a copy of that letter in

these proofs of loss that I furnished the company in De-

cember was that I did not know I had it until night be-

fore last. I knew I had written a letter, but just what
that letter was, or the copy, I really did not remember
having in my possession until I found it the night before

last. I cannot say that I had written approving of his

ai>])ointment by Captain Morine. I had written him a
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letter. I bad uot forgotten that I had written the let-

ter. I had forgotten the entire contents of it. I will

say, further that I searched for that letter knowing that

I had written a letter to him in response to a letter re-

ceived, and was endeavoring to find it, and it bothered

me for some time; and I finally came to the conclusion,

as I stated in court, that it had been a matter of a per-

sonal letter, and I had not kept a copy, and I did not

find it until night before last, and immediately when it

came into my possession I notified the Court. At the

time I made the proofs it was in my memory that I had

written Captain Humphreys this letter that has gone

in evidence. I have searched for it ever since the win-

ter of 1900 at time when we were settling with Captain

Humphreys, attempting to settle with him and the Pa-

cific Steam Whaling Company, and I wanted that letter

for that i^urpose in connection with that, and I sought

for it diligently. It had escaped my memory where the

copy had been placed and has never come to light until

this time. It is likely I referred to that in a letter that

they are now looking for in the Pacific Steam Whaling

Company's office. I think that is quite likely. I think

Captain Humphreys was not here during the winter of

1900. I think he was in Seattle and did not get down

here until some time during 1901. I remember the time

of the meeting at the rooms of the Board of Marine

Underwriters, at the time you examined Captain Hum-

phrey when I was present. That was possibly early in

1901. That was prior to my making those written

proofs. The written proofs were made in December,
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1900. If I remember rightly tlien, I saw Captain Hum-

phrey before tliat. I do not remember, but I do not

think that I asked him at that time for the original of

that letter, or for a copy of it. I was present in court

the other day during the examination of Captain Ool-

cord, but 1 do not remember exactly that he stated he

had heard Captain Humphrey and Captain Morine both

make certain statements in regard to this matter of

Captain Humphrey's agency to my company.

At the conclusion of the witness Frank plaintiff rested

its case.

TESTIMONY FOR DEFENDANT.

NATHAN H. FRANK was here recalled, for defend-

ant,

I have not in my possession a certified copy of the pro-

ceedings of the District Court at Nome having relation

to the wreck of the barkentine "Sudden" and the cargo

of the "Sudden." I haven't any kind of a copy of those

proceedings. I made every endeavor that I could get a

cojiy of them, instructed my clients to do so, and they

wrote to their agents for them, and I made several in-

quiries as to whether or not they got them, and never

succeeded in getting them.
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Counsel for defendant then read in evidence the

deposition of AKTUUK M. POPE, taken on behalf of

the defendant. The deposition was in the words and

figures following, to wit:

I reside in San Francisco. My occupation is a miner.

I was living in Nome, Alaska, in the mouth of June, 1900.

I went there in 1899; lived there until I think the 13th

of October, 1900. I remember the "Catherine Sudden"

arriving at Nome in June, 1900, in tow of the "Corwin."

I was at that time manager of the business of the

Alaska Commercial Company at Nome. They were en-

gaged in general merchandise business and shipping. I

was at that time familiar with the then current price of

lumber and coal.

Q. State, if you please, what the market value of coal

per ton was during the month of June, 1900, at Nome,

Alaska ?

A. Well, in June—I should say for an average price

in June, |50. I think I know approximately the highest

price at which coal sold at Nome, Alaska, during the

month of June. The highest price was reported tO' me

as $60. I should say that approximately f60 was the

highest price paid for coal during that month.

•Q. Can you give us approximately and substantially

the lowest price to which coal went, and at which it was

sold during that month?

A. Approximately I heard of sales at |38.

(The witness continuing:) That is not of my personal

knowledge. The report came to me in the usual order

of business. I don't know of the actual transfer of the
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coal of my own knowledge. I am basing my opinion on

the general knowledge I had by virtue of my connection

with the Alaska Commercial Company.

Q. In relation to lumber: Do you know at what

figure lumber was selling per thousand feet at Nome,

Alaska, during the month of June, 1900?

A. I sold lumber, I think, at about the highest price,

for the general run of lumber, at $150 retail. I bought

it at $85 at the ship's side.

Q. Would you say that f85 per 1000 would be a fair

statement of the lowest price at which lumber sold dur-

ing that month?

A. No, sir; it declined from that price toward the

end of the month.

Q. At the time of the arrival of the "Catherine Sud-

den" and up to the time that the goods which were on

board of her were sold at public auction there—you

know of the public auction that was had of the goods.

A. I don't remember the date. That would have a

\ery considerable bearing on the value of the cargo at

the time.

Q. That sale was on either the 14th or 15th of June,

lf>00? A. I think on the 14th.

Q. Having in mind that date, can you tell us the

price lumber was approximately?

A. Well, the retail price of lumber at that time, for

general cargoes of lumber on shore, was $1150 per 1000—

as late as the 15th.

(The witness continuing:) As to larger lots, or cargo

lots, I would say I bought a cargo of lumber of the "Sig-
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nal," at ship's side, for $95. Dealing with the 14th

and 15th of Jnne, I would say a fair figure would be on

shore -|150. and upon vessel in the harbor $85 or $90. I

was not present at the sale of the cargo of the "Cather-

ine Sudden." I knew Mr. Omar J, Humphreys at that

time, and had a conversation with him concerning the

sale, before the sale, a day or two before. As far as my

memory serves me, Mr. Humphreys represnted some-

body in the matter, whom I cannot call to mind, and he

wished me to bid in certain articles for these parties.

They were lumber and coal. I am not sure, but I think

there was some feed aboard the ship, or something of

that kind. He did not make any price at which my bids

were to be. He did not give me any names, but he said

the charterers of the vessel. I did not go to the sale and

bid in for him. I did not see my way to do it. I could

not go there and bid on stuff, not knowing who was go-

ing to take it off my hands—something I did not want.

The request was that I was to bid it in on behalf of the

charterers, not that I was to retain it at all. I know

nothing about the unloading of the coal that was on

the "Catherine Sudden" after the sale. I know whom
it was done by, but I had no connection with it. It was

done by the towing company that Humphrey was man-

ager of there, I believe the Nome Lighterage, or some-

thing of that kind.

Q. Was it the Nome Beach Lighterage & Transporta-

tion Company? A. That was it.

Q. Why do you say he did that for the Nome Beach

Lighterage and Transportation Company?
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A. T do not say he did it for them, that was the

company he represented, and their vessels and barges

were used in this transfer. I do not know it was at

their behest.

I cannot approximate the quantity of coal he took

off; I do not know that. I should judge from the time

they were engaged in discharging that hulk there, it was
considerable. Some of the lumber that was on board

the vessel was taken out and brought ashore, but how
much I do not know.

Q. Was it loaded on the barges, or floated?

A. They did both there in unloading lumber at that

time of the year. I should say as a matter of opinion

it was made into a raft and pulled ashore by the launch.

At the time the "Catherine Sudden" arrived the

weather was very good. It was uniformly good for quite

a period, I cannot exactly say how long without refresh-

ing my memory, but there was one big storm, one big

blow during June. I really do not know how early or

late in June.

Q. Was not that storm that you refer to in August?

A. That was the largest; that was what is known as

"the big storm." Tlie one that I refer to as having oc-

curred in June, was after the arrival of the "Sudden."

It had no effect on the "Sudden" that I know of. I ar-

rived there on the 13th of August, 1899, and was there

through the summer of 1900. I arrived back in Nome

in May, 1901, and left the latter part of October. Speak-

ing from my experience with the summer of 1900 and
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1901, in June and July, ordinarily speaking, the weather

is very favorable—very good.

Q. During those months is there .any reason to anti-

cipate a storm or blow that would drive a vessel from

her anchorage during those two months, speaking of or-

dinary conditions there?

A. No, sir; I should say not—not to drive a vessel

from her anchorage.

Q. That is what I am asking.

A. It is very improbable.

(The witness continuing:) I know nothing about the

unloading of any other portion of the cargo of the "Cath-

erine Sudden" in addition to the lumber and ooal. I do

not know what it was composed of. I do not know what

became of the coal or the lumber.

Cross-Examination.

Previous to going to Nome I was a miner in Alaska,

and purser for the Alaska Commercial Company on the

Yukon river. Previous to going to Alaska I was a mer-

chant and commercial traveler. I have been to sea a

good many times. My experience of the sea has been

entirely as a passenger. I am not a seafaring man. I

know nothing about navigation, or matters attendant

to it. My first experience in Nome was from the month

of August, 1899 to October, 1900. Then I came to San

Franci.sco and returned in 1901, leaving here on the 24th

of May, and arrived there around about thirty days

—

twenty-four to thirty days thereafter. I believe our

passage was some twenty-six days including stops.
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Q. Yon were tliere from Atigust, 1899 to Octo-

ber, 1901, were you not? A. Yes, sir.

Q. That includes June, 1900? A. Yes, sir.

Q. Then you came out and went back the following

year and arrived in the middle or end of June?

A. Y'es, sir.

Q. That was in 1901? A. Yes, sir. i

Q. And June, 1902, has not yet arrived?

A. No, sir.

Q. So, you could not possibly have been in Nome dur-

ing the month of June at any other time except in June,

1900? A. Yes, sir.

Q. Yet you attempt to testify here as an expert upon

what weather might reasonably be expected during that

month at Nome, out of that single month's experience.

Is not that that sum and substance of it?

A. I did not know that I testified as an expert on the

weather. • *

Q. Then you do not wish to be understood as being

an expert on that matter, and that all you know about

it is the knowledge that you derived from that one par-

ticular month when the "Catherine Sudden"

—

A. (Intg.) Are you speaking of the weather during

June?

Q. Yes.

A. That is all I know of the weather in June, by ac-

tual experience.

Q. Thai is all you know might be expected that

month?

A. I could not be expected to say that is all I know
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from my actual experience, because we have at every

station a carefully kept record of weather. In view of

this beach, we try to inform ourselve® as much as we

can of the probabilities of the weather, which is very

shifty.

I have no knowledge that Mr. Humphrey was the

agent of the Nome Beach Lighterage and Transporta-

tion Company except through general report. This

lumber was taken ashore during the month of June. I

have no date fixed in my mind, I do not know when it

was. I have nothing to fix the date in my mind. I was

not present at the sale and do not know whether the

lumber was taken out before or after the sale. I should

say some of the coal was taken out before the sale, I

would not be positive. I have got nothing at all to fix

it in my mind, and this is a sort of general indefinite im-

pression I have got about it. I do not know whose coal

it was that was being taken out. I do not know who

the lumber belonged to only what I was told by Captain

Humphrey, that it belonged to the charterers—the

charter-party, I believe, was the term he used. I have

no idea about the quantity of the lumber or about the

quantity of the coal that was taken out. I had a small

quantity of coal for sale in June, 1900, something less

than 10 tons. I sold it during the first ten days of June

for f50, that is all the coal I sold in June. It is a fact

that just before the arrival of the vessels there coal was

very high, and that then it came in very large quanti-

ties and immediately dropped. With the opening of

navigation it dropped. The price that I referred to is
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the price that was current there after the opening of

navigation. Our first vessel was there in May. Around

about the first of June they came in good and thick, and

it was about the first of June that the price of coal be-

gan to drop, and even a little before that in anticipation

of the arrival of the coal. I sold considerable lumber

up there duriug the month of June, during the last half

of the mouth. During the early part of the month I

sold 3,000 feet for one party.

When I give the prices of lumber I do not have in min.l

any particular kind of lumber—that is, being redwood,

Oregon pine, or some other sort of lumber. All lumbo'."

was alike up there at that time, with the exception of box

lumber; that sold as higli as |400 per thousand. The

price of coial that I have given was the price before the

opening of navigation. I know of no sales of coal. Coal

was very well sold out in Xome, and the only coal tbat

came to the market before the vessels brought a new sup-

ply was this little overage I had. I know of no sales be-

tween the highest price of |G0 and what I sold at |50;

$38 was the lowest price I know of. That was after tiie

drop had taken place, after the supply had come in.

Counsel for defendant then read in evidence the depo

sition of VIRGIL MOOKE, which was in the words ami

figures following:

I resided at Nome, Alaska, during the month of June,

1900, I went there originally in the summer of 1899, ar-

rived there in September, 1899, and remained there con-

tinuously up to and including June, 1900, until the last



vs. Noiih; Beach L'Kjhtcruije etc. (Jo. 251

(Doposition of Virgil Moore.)

boats, the 2ist of October, 1900. I was placer miniDii',

coal mining, and buying and selling coal there. I am not

as familiar with the prices of coal in June as I was later,

except what coal I bought for my own use.

Q. From whatever information you have, do you know

what the price of coal was during the month of June,

1900? A. Yes, sir.

(The witness, continuing:) Before the first boat cam*.-

in in June, coal was very scarce at |5 a sack, and from

^100 to |125 a ton. After the first boats came in \x,

cropped somewhat. On the 21st of June we bought a ton

of coal for $90.

Q. What was the prevailing rate at that time, say oii

the 21st of June for coal, in large or small quantities?

A. Well, it is owing to the quality. There was a lot

of coal sold for |20 in June. Slack coal that, was on the

beach, and the waves had ^nslied over it, and the sand

had drifted thi-ough the sacks and ruined the coal.

Q. Would the sand have any effect on the coal?

A. Sand and water together.

Q. How about water without sand?

A. Water without sand would not affect it. I do not

think water in the hold of a vessel at sea would hurt it,

I never heard of its hurting it. Coal of good quality that

was not injured by sand or otherwise, the prevailing price

for that coal up to the 21st of June was from .1?T5 to flOO.

(The witness continuing:) During the winter we could

not buy lumber at all for $400 a thousand. I paid |400

for it. The first boat that arrived was the bark "Alaska,"

and her cargo! sold for $250 a thousand feet. In the lat-
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ter end of May and the first of June. She g-ot in very

early; then lumber began to drop, but certain kinds of

lumber remained up, 2x4 scantling was very scarce-

heavy lumber was very scarce. I could have bought

the ordinary lumber for |85 a thousand in June;

it was very plentiful, but the 2x4's, and the

heavy btwirds were so scarce that it went up to |250.

There Mas a big job lot sold in June for |85, about an

eight or nine thousand I'ot was bought in by Mr. Nestor.

I would say that this job lot at |85 was the lowest price

to which lumber went during the month of June, 1900.

I remember the aii'ival of the "Catherine Sudden." I

was interested somewhat in that. I might say I was

practicing law during that time, and selling real estates

and other things. I had a friend who came to me to look

(Mit for his interests on a cooi'Signment of goods on the

"Oa.therine Sudden," a man named Thomas Pelky. He

had a saloon outfit aboard, and some 8 or 10 bbls. of

Avhiskey, and high wines, and different kinds of liquors,

and he expected to loise them all. I was very well ac-

quainted with the Corwin people, the salvors of the "Cath-

erine Sudden," and I interceded with them to save Mr.

Pelky's goods, if possible, and when the sale took place

I attended the sale. It was a public sale, in the middle

of the street, not in the main part of toA\Ti, but pretty well

doAvn, and no one seemed to know what they were bid-

ding on, or why they were bidding, or the condition of the

goods, but Mr. Pelky succeeded in saving his goods, ten

or fifteen thousand dollars worth, for |900, I think, but

I am not certain. I did not make the bid for him, an-

other party made it at my instigation. I don't know
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whether it was fOOO or |900, but I Icnow it was a very

low bid. I could not arrange with the Corwin penx)le

at all. We had no court or law there at that time; there

was only the military authority there; there was a muni-

cipality by consent of the people. I was on the Chamber

of Commerce at that time, and a committee representing

the owners of these goods came before the Chamber of

Commerce and remonstrated against this sale, and

through Lieutenant Janis in the Board of Trade there, and

through this Chamber of Commerce we had the sale set

aside. I do not know whether it was subsequent to the

sale; I know there was a remonstrance, and it was about

the time of the sale. They maintained that the money

should be put in escrow. I went to the Corwin people

and asked them what they would release Pelky's goods

for, and they said the only thing they could do was to

have him come and bid his goods in at the auction sale.

When his goods were offered, we had no i^iay of knowing

them, they had not been advertised, or anything like that,

but Pelky knew his own goods, and he bid them in.

There was no statement made by the auctioneer, or any-

body else, as to the condition of the goods, or what the

goods were. There were very few outside bidders and

purchasers. The people who did attend were those win)

knew what the goods were, and attended ; those who were

on the inside; those who were on board and knew the

goods; principally the owners of the goods and the con-

signees of the goods. I do not know that Captain Hum-

phrey was there. There was no general bidding from tin;
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inhabitants of Nome. We did not know wliat it was. I

cannot recall the various steps taken after the "Sudden"

came in in regard to giving notice of that sale and mak-

ing the sale, only Mr. Pelky told me the sale would take

place on this day. I do not remember seeing any adver-

tisement.

(2. Was there anything done or said by any person

there that might give any light to any person unfamiliar

with the goods on the ship, as to what the consignments

were, what the goods were, or what condition they were

in? A. I did not hear anything of the kind.

Q. Was there any bidding by outside people genei-

ally, other than the few people who were generally inter-

ested in it? A. I think not.

Q. Now, in regard to the unloading of the "Sudden,"

do you know what was done?

A. The "Sudden" was very low in the water, and was

dismasted, and I remember seeing double-ended dory

boats; they would take long strings of them out there

with a little tug-boat, and load goods on tliem. I think

after the sale those who bought in goods would take out

lighters of their own, or hire them, and go otit and re-

move their own goods.

(The witness, continuing:) I know Captain Omar J.

Humphrey, by reputation. He Ava.s up there. I think

he did most of the work in getting the goods out of the

vessel, and from the vessel to shore. I think he owned

the tug "Dorothy." Lighters were very scarce there;

Dories are double-ended boats—surf-boats. These -goods

were landed down on the beach, from Nome south, about
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a mile from the main part of towii, most of them, and

some of them by the Nome Beach Lighterage Company's

warehouse. I was in the immediate vicinity of the "Sud-

den" while she was being unloaded. I didn't pay any

particular attention to how they got the goods from th

;

'Sudden" on to the dories, I rather think they took them

out by hand. I do not remember seeing any machinery

on board of her. She was dismasted ; all her rigging was

torn away.

Q. What was the condition of the weather up there

to the time she was unloaded?

A. V\'e had a very bad storm in June.

(The witness, continuing:) I do not remember whetlici-

it was before she got in, or after. It was the one thai

the "Alaska" came ashore in. After that the weather

was perfect until September. The "Sudden" did not go

ashore in that storm. I think it was on the 11th of Sep-

tember that she did. Up to that time she remained at

her anchorage, the weather being perfect from June until

September.

Q. Do you know, from your familiarity with that

country up there, what character of weather is expected

during the months of June and July?

A. Good weather. There might be an occasional

storm, you can't tell, but the general weather ought to

be good in June and July.

On cross-examination, the witness testified as follows

:

The portion of the cargo that my friend bought was

whisky. It was done up in barrels, and was water-tight

and would suffer no injury whatsoever from being sub-
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merged. It was not any part of the cargo belonging to

the Nome Beach Lighterage & Transportation Company.

It belonged to my friend Pelky.

ii. In regai'd to the rest of the purchasers there, you

•saj- thej' were the purchasers there, do j'ou know any-

thing about that as a fact, or is it simply an assumption?

A. I was prepared to buy coal, and lumber also, as

was also my friend, Mr. Nestor, but we had no way of

knowing the condition of the cargo, and we did not bid.

Q. You do not know whether it was bid in by the p"

•

ties interested, or whether it was bid in by others? All

that you know is, you were not prepared to bid?

A. That is all.

Q. And you d<m't know that the Nome Beach Light-

erage & Transportation Company bought in this carg;;

at all, do you? A. I do not.

Q. So, in this testimony that you have been giving,

you do not wish it to be implied that you are saying that

the Nome Beach people bought in their own cargo?

A. I know they and others interested, they and the

consignees—the outside public had no chance to buy any-

thing.

Q. You say "they," the plaintiff is a corporation.

A. Yes, sir.

Q. Who do you mean by "they" ?

A. We looked at it as a game of the ring of those on

the "Corwin" and these people, that the outside public

were not given a chance.

Q. Do you know who represented the ring?

A. Captain Humphrey, I presume.
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Q. You do not know, you have no legal knowledge of

it? A. No, sir; I have not.

Q. You don't know anything about it, as a matter of

fa,ct?

A. I only know the firm, and by the reputation of it.

(The witness, continuing:) I knew that Captain Hum-

phrey was the representative of the Pacific Steam Whal-

ing Company. I knew Captain Morane very well. Afc

that time he had a swelling on his neck, a cancer; he was

sick in bed; I did not see him about; I did not see him

there at all. I thought the representative of the Nome

Beach people was Captain Humphrey. I don't know why

why I formed that opinion; it is an impression that I re-

''eived in Nome that he was connected with that Com-

pany. I wanted to buy a tug-boat and I went to the

Nome Beach Lighterage and Transportation Company at

their head ofJEice. I don't know who I met there, but I

wanted to buy their tug-boat the "Dorothy." I think

Joe Dwyer had her in charge; he had something to say

about lier. That was a month or so afterAvai'ds along

in September I presume. I went to all lighterage com-

panies to get the ship "Tasma" lightered. That is how I

formed my impression. That was in July, August and

September, not in June.

Q. And you do not know anything about who repre-

sented them in June? i

A. I have not suflScient knowledge to express an opin-

ion on that.

Q. When you say there was a ring there, that is an

impression, and that is also formed in the same way?
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A. From hearsay.

Q. And jou do not know, and you are not prepared

to swear to it as a fact?

A. I went to guard my friend's interests, Mr. Peiky,

aiid I presume it was largely on what he told me that I

lased my conclusions.

(The witness continuing:) I did go to the Oorwi.i

people, though, and tried to get them to release my

friend'o cargo upon some terms, allowing them for the

salvage of it. I went to Mr. George O. Fogg: I wanted tvi

T-elease it allowing them to arrange for their salvage, and

they refused to do it. I did not make any strenuous effort

to make such an arrangement, I merely went to Mr. Fogg

and he told me this sale would take place.

Q. You already testified that you went to him and

tried to arrange for it, and he said he could not do it,

that you would have to attend the sale and bid it in?

A. He said he had no power to do that.

Q. Did he not tell you, you would have to attend the

sale and bid it in?

A. Yes, sir.

(The witness continuing:) I did not go to anybody

else representing the Corwin Company. Mr. Fogg was

the treasurer, I think?

Q. You say you rather think Humphrey took most of

the cargo out with the "Dorothy." Is that based on

actual knowledge, did you see him at work?

A. I saw him at work at it from time to time.

Q. How many times?



vs. Nome Beach Li(jJitcra<je etc. Co. 259

(Deposition of Virgil Moore.)

A. Well, there was a large number of vessels there,

40 or 50. I was figuring on buying a vessel at that time,

and I used to gH> around there watchLng them. I bouglit

some lighters and tug-boats of my own. I saw him work-

ing on the "Catherine Sudden" occasionally.

Q. How often?

A. For a short time on several occasions.

Q. And this was after the sale had talvcn place, was

it not? A. Yes, sir, I think it was.

(The witness continuing:) I could not state what quan-

tity he took out, I only spent one June up there. I came

to the conclusion that good weather is generally to be ex-

pected there in the month of June having this single ex-

perience, because I could hear what people said about

the year 1899. I was there in 1900, and I was there in

the ship business in 1901, and I am engaged there yet in

that business, and naturally made inquiries. I made

them of people who had been there during those 3 years,

about the weather. All I know about it is hearsay. I

was in the newspaper business before I went to Nome,

and also practicing law in Portland, Oregon. Previous

to that I had been in a good many businesses. I had

never been in the coal business before I went to Nome,

and I know nothing about coal except the experience that

I gained there in the years 1900 and 1901. At Nome I

had coal to handle there that had been submerged. We
used to always get it wet. We had two lighters sunk—40

tons each. The icoal that we mine sometimes lies in

water all year, and it doesn't hurt it. I don't know

about outside coal. I mined it 200 miles out of Nome,
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in salt water, in the Aix'tic Ocean. We were able to sell

all we could dig. We dug 1500 tons in 1900, and dis-

posed of it.

Q. At $100 a ton that is better than gold mining, is it

not?

A. I think it is. I won't say I sold it—the Steamer

"Convin" took down 300 tons, and the Steamer "Bessie

K." 150 tons, and the United States survey boat "Patter-

son" bought several hundred tons.

Q. But j'ou didn't have anything to do with that coal ?

A. It came from our mine.

Q. But you didn't have anything to do with the sell

ing of it.

A. All that came down I had to do with. I bough

t

the cargo of the steamer "Tacoma"—Roslyn coal.

(The Witness continuing:) I saw some of the coal that

came out of the "Catherine Sudden." I could not say

as to the quantity. I saw a lot of it piled on the beach

when it first came there. All of 20 tons, I don't know

exactly how much. I know there was a large amount of

it piled up in the Corwin Trading Company's yard. I

should think there would be 75 tons of it. I know that

it came out of the "Catherine Sudden" because I saw

some lightered ashore from the "Sudden," one or two

lighter loads, and I examined it. That is all I am cer-

tain of that came from the "Sudden." They are big

lighters, carrying 20 to 40 tons. I would not swear posi-

tively that I saw but one lighter load. It might have

been 20, or 30 or 40 tons. It w-as a lighter load. I was

not paying much attention to it. That was deposited
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on tlie beach. I eould not state liow long it lay there.

I miade no particular exam-ination of it, I staid there

while they unloaded it. I was just walking by, I don't

thinJv I remained but a few minutes. I stopped add

looked at it, we all looked at the coal, to see where we

could buy coal cheapest. I was just walking along, and

just took a glance at it and walked by, stopi>ed maybe

five minutes. I do not know to whom that coal be-

longed, whether to this plaitiff or some of the consigees

aboard that vessel.

Upon redirect examiation, the witness testified as fol-

lows:

The Corwin Trading Company is still doing business

at Nome.

Q. Now, speaking of this sale, in what way were the

lots that were offered for sale described. How were

they described to purchasers and bidders?

A. There did not appear to be over fifty people there.

I was on the outskirts of the crowd, talking to Mr. Pelky

and a friend, and did not pay any particular attention

to the auctioneer. I listened, but could not make head

or tail of it, until finally Pelky said, "These are the

goods."

(The witness continuing :) He had a sheet of paper in

his hand, the manifest of the vessel, I presume, and from

that tie read what wa;s about to be offered. The coal

that came out of the "Sudden" was merchantable, that

which was mot placed on the beach and allowed to get

ruined. That is where it got ruined. As it came put
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of the "Sudden" itself, and as it landed, it was in good

condition. I observed the lumber, and some of it was a

little blaJckenedi witb coal dust, and some was wet. It

would sell readily at that time; it did sell, as a matter

of fact, in the market at Nome, most of it.

Q. At current rates?

A. I rather think so.

Q. Well, do you know about that?

A. Mr. Nestor bought it all, and it was destroyed in

the storm, of September 11th. My understanding is that

he bought it at private sale.

JOHN L. PANNO, a witness called and sworn for de-

fendant, testified as follows:

I am a masiter mariner. I have been a commander of

sailing vessels. I was in command of the "Catherine

Sudden" upon her voyage from San Francisco to Nome

in May and June 1900. I do not know how many tons

of freight the "Sudden" had on board upon that voyage.

It wajs loaded and stored on the vessel in the uisual way.

I think the biggest lot of the cargO' was coal. It was

in smiall lotsi for A, B, C, etc. There was not a great

deal of lumJber. The iheaviest part in onie lot was coal.

We sailed from San Francisco on the 2Sth day of April.

The vessel was not down in the water more than usual.

She was properly loaded. As a mariner I considered

it a late date to start for Nome Beach. Vessels had

gone ahead of us, the "Thrasher" and the "Piteaarn,"

and several others—I cannot remember the names; and
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mosft all the steam vessels had gone ahead of us. The

"Thrasher'' was a steamer and the "Pitcairn" was a

sailing vessel. The "Eube Richardson^' was a sailing

vessel. The "Pitcadrn^' left some tim^e in January or

February. We overtook her on the way up. She had

two or three months the start of us: I found her in

the ice, The Undmak Pass is located at the entrance

to the Behring Sea. We passed through Unimak Pasis

into Behring Sea. We went through the pasis about the

1st of June. We did not come in sight of ice until after

we got to Unimak Island. I think that was about two

and a 'half or three days from Unimak Pass. The ice

was about five miles away when I first sighted it. It

was about five 0''clock in the afternoon then. It was

on the lea beam. It was to the left of us. The ice was

in small pieces, as big as this room and bigger. They

were floating pieces, broken ice. Some of them were

albout level with the water and some of them eight or

ten feet 'high. It is generally understood that the

largest part of a chunk of ice is that below the surface

of the water. I had no idea how far below it extended.

Some of these small chunks that I noticed floating about

were a quater of a mile, a mile and five miles apart.

They were not very numerous. I sailed right on and

did not turn around and go back. My object was to

get through it. When I got to the ice itself I founul

leads once in a while. Perhaps to-night I would be all

inelosed with ice, ice all round us so we could not move

any way, but during the night that ice would move, and
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perhaps in the morninig at 8 or 9 o'clock we would have

a lead of four or five miles that we could sail through.

But around these leads, on each side and forward it

was full of ice. The ice got thicker as I proceeded. I

sighted a lot of vessels at about the time I first struck

this ice in Behriug Sea. They were all ini the same posi-

tion that I was; some steamers and some sailing vessels.

The "Pitcairn" and the "Kube Kiichardsou" were sailing

vessels, both bound for Nome with the same kind of

cargo that I had. We were all trying to get there as

soon as we could, as early as we could get there. We
wanted to market our goods. The next morning after

sighting the ice it was broken but rather larger, larger

in proportion. I do not know whether it was any

thicker; it was about the sam.e height out of the water.

It was thicker as to the pieces being closer together.

I kept on sailing through it all that day and all the next

night. On! the third day we could not get through it.

We got in a lead and we could mot get through. I

tacked ship and stood back again and found a lead I

suppose 10 or 15 miles. I went right into it, still fight-

ing to get up to Nome. I did not get through that lead

;

I got up about 10 miles and fell in with the "Portland"

and another steamer. I fell in with two siteamers and

stopped in the ice with them, made fast to the ice and

lay there two days. They were stuck in the ice. We
lay there until we got a lead and kept working up

through it. We continued four or five hours after wt

got out of the last pack before we were stopped aigain.
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In the next lead I was in the company of two steamers,

anid the steamers left about 4 o'clock in! the morning

aiead of me through that lead and went on through

out of sight. I got under way about 8 o'clock in the

mornling and started after them, and at about 11 o'clock,

or 10 o'clock, I hit a piece of ice. The ice did not hit

me; I hit it. My vessel ran into the ice. She kit it and

knocked her bow in, siomething like that desk there (in-

dicating). There wais a piece of ice which I supposed I

would go clear of, and down under water it stuck out

like that desk, and hit her bow down under water. The

ice was great deal harder underneath than it would

have been on top. It looked like fresh-water ice. The

moment I struck the ice there was a hole in my bow.

As soon as I felt her hit it I put her bow on a cake of

ice, so as to: catch her there, so as she would not g-o

down. I put my colors down, put the Union down in

distress. When they sighted me they came down aind

stopped; that is the "Richartlson" and the "Pitcairn'';

they were coming down the lead astern of me, and they

came up and made fast with me, one a little further

off than the other. I signalled them for help. Some

of the people from the "Richardson" and the "Pitcairn"

got off their vessels and got on mine. Tliey lay by me
until I gort towed away by the steamer. The people

from the '"Rube Richardson" and the "Pitcairn" took

some of tJie goods off the "Sudden." They were our

stores from, between decks, mostly flour and lard, and

such things as that, and I gave them leave to take them.
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I found the vessel was filling full of water, and it would
be spoiled, and I g-ave them leave to take them. These

stores were put away on the "Sudden" in the between-

decks. The "Sudden" had two decks; below that was
the hold of the vessel. These stores and provisions

were on tJie second deck. There was nothing on the

upper deck in the way of provisions. I made no dis-

tinction as between the provisions or stores belonging

to the Nome Beach Lighterage and Transportation Com-

pany and those that belonged to other shippers in giv-

ing them permission to go on board and take provisions.

Tlie men that had the other stores, their goods were all

marked. They took perhaps altogether ten tons. Most

of these belonged to the Nom-e Beach Lighterage and

Transportation Company. I told the "Euibe Richard-

son" people to take these goods after they had taken

them to Cape Nome, and what salvage there was on

them we would pay it. The "Pitcairn" people—all of

our crew and everybody was board tlie "Pitcairn"—

I

did not say anything to him because I thought they

would eat them all up, as we would be there four or

five days. The "Corwiuf" c^me in sight next day and

pumi>ed the water out of my ship and took it in tow and

carried us to Nom-e. I made an arrangement at that

time with the "Corwin" people with regard to the light-

erage plant that was on board. There was a written

agTeement signed at that time as between myself amd

the captain of the "Corwin," or the agent or whoever

was; I think Captain West was captain. This was

signed on board of the "Oomin" before they started.
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It was drawn up and writteni after I had talked with

the "Oorwin" about the terms on whic'h the lighterage

plant was to be taken to Nome. I made no an*ange-

ment with the captain of the "Corwin" as to what he

would chai'ge for taking the hull of the "SuddenC to

Nome. I made no arrangement with him' at tliat time

as to what he would charge for taking the cargo belong-

ing to the Nome Beach Lighterage and Transportation

Company to Nome. I did not eniter into any ararnge-

ment with the captain of the "'Corwin" at that time, or

with anybody else on board of the "Corwiin" at that

time, as to what should be charged for saving anything

except the lighterage plant. I did not expect, and they

did not expect, to save anything when they commenced

on it. So I could niot m.ake any arrangement. I made

no arrangement with them as to what the salvage ser-

vice sihoiuld ibe, or what the payment for it should be.

The written agreement was signed before the water

was pumped out of the "Sudden" and they started to

Nome. After they got the water pumped out of the

"Sudden" and got her up so that she could be towetl,

between that time anKl the time that we got to Nome I

did not enter into any aiTanigement with anj^body on

board of the ""Corwin" lookiag to an an*angem.ent of the

charge they should make for salvage services for saving

the goods on board of that ship.

We arrived at Nome on Sunday, I think the 10th. In

my report I said the 8th, but it was wrong. I supposed

at the time I arrived at Nome that the agent of the
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Nome Beach Lighterage and Transportation Oompainjf

was Captain Morine. I knew before I left here and 'be-

fore I got there that it was Captain Morinie to whom I

was going to report. I did not see Captain Morine at

any time after I arrived at Cape Nome and within the

next two or three days. He was so sick that he could

not be seen. I tried to see him^ spoke about it, and
they told me niot to go there, that he could not be seen.

I was not permitted to see him. I was. told that the

business would be done by the Pacific Steam Whaling

Company. Captain Herriman told me that. I told Cap-

tain Coleord. I suppose he is one of the stockholders

of the company. I met him the day after I got in. I

db not tihinfli he said anything to m-e concerning who was

acting for the company at that time. I didn't have

much talk with Captain Cdlcord about the "Sudden"

and her cargo. I had a talk with Captain Humphreys.

I met him when I first went ashore. On Mouiday about

noon, or I should say about 10 o'clock, I saw Captain

Humphreys. I had a little talk with Mm at that time.

I cannot rememtber the conversation. I remember I

said to him that the "CbrTviu" people said they were

goinig to take the whole of it. He said "We would see."

He did not tell me what he was going to do. I had

more or less conversation with him between that time

and the day that the cargo was sold. I do not remem-

ber those conversation® exactly. There was so much

talk there that I could not rememiber. Captain Hum-

phreys never suggested that he and I go together and
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gee the mauaig-ing ag^ents of the Oorwin Oompany at that

place. I think there was no one there; there was no-

bo<ly to see. I never succeeded in finding anyxjine there

that was i-epresenting the Corwin Compiany, nior in find-

ing any oflice occupied by the Oorwim Company, unless

it was as I understcvod with the Whaling Company. The

Corwin Company and the Pacific Steam Whaling Com-

pany were separate companies. I donft know that the

office of the Corwin Company was in the same place as

the oflice of the Pacific Steam Whaling Oompany. The

Oorwin people had no office there to my knowledge. I

know that the Corwini people represented themselves.

They were all owners, and they had a bit of a place

about two miles from the Pacific Steam Whaling Com-

pany down the beach; they had a lot. I think they had

an office there, if I rememiber right. I was down there

a dozen tim^s while they were there. I never wenit

there wuth Captain Humphreys. He never suggested

that we go down) and talk to the Corwin people; nor

did I. We did suggest to each other to do som.ething

so far as the Corwin people were concerned to overcome

their proposition or their disposition to take the goods

and sell them. We did not do anything about it. There

was no one to go to e.x;cept ourselves. We had to let

them fight it out. They told me they were going to

take it; anld even they would not allow me to take some

butter that I wanted for the men. They said they

owned the whole of it. I did not do anything after the

Com^in people told me they were going to keep the
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goods, outside of tailking to them., looking to making an

arrangement with them to get the goods out of their

possession. I had no resort to do anytliing. They told

me they found the goods adrift without anybody aboard,

and that they should claim the whole of it. I never

asked them to name a sum of money that they would

be willing to accept asi salvage for that cargo if I could

raise the money and give it to them. I told them. I

thought that tihe goods ought to be landed and sold and

the proceeds put into some bank until there was a law

come there that would settle their claim. They said

they did mot propose to do it that way. That is all there

was to it.

When the "Sudden" got into Nome I was on board of

her. I remained oul board of the "Sudden" after the

"Oorwin" took her in tow at this place in the ice, until

she got inlto Nome. The launch "Dorothy" was towed

in by the "Corwin." I do not know wliere the "Corwin"

people got the coal with which she fired her boilers for

the purpose of hauling this tow into Nome. She took

some coal off of the "Sudden" to lighten the "Sudden."

I could not tell you how m*iny tons. It was to lighten

the ship. What they took aboard of the steamer and

took up out of the forehold and put aft on the "Sudden"

so as to tip her bow, was about 50 tons. I cannot give

you any idea how much they took out and took on board

of the '''CorwinL" It might have been 10 or 15 tons.

That is a rough estimate. After the "Sudden" anchored

on the beach the "Corwin" cast her anchor. They
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anchored a quarter of a mile apart perhaps, to give her

a good berth in case the wind came up and not to get

foul of one a mother; a good fair berth. She stayed that

close to the "Sudden" until after the time of the sale.

They did so in order to see that no one got aboard and

took out any of the cargo; I presume. I remained on

board of the "Sudden" afterwards until she was sold.

When she was sold and the other parties bought her,

they said they did not want me any more. No one re-

mained with me until after the sale. The crew went

ashore, most of them. After the sale I was notified I

no longer had any business on the "Sudden." No one

up to that time had asked me to leave. I do' not re-

member the day I passed through the Unimak Pass.

I think it was 2A days from. San Francisco to the Pass.

The entry in the logbook under date of May 30th, is in

my mate's writing, witli my signature attached to it.

At the time I signed my name to the log I suppose I

knew it was correct.

The entry was read in evidence and was in the words

and figures following, to wit:

"Wednesday, May 30th, 1900. First twelve hours

moderate breeze and fine pleasant weather, all sails set,

light frost and feezing through the night. From noon

to six P. M. light cloud weather, wind hauling to E. S. E.

At seven P. M. run into large fields of drifting ice. At

ten P. M. furled all light sails and hauled the foresail

up, running through ice all night. Pumps, side-lights,

look-out, attended to. J. L. Panno, 32 days out."
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The letters "E. S. E." mean "east-southeast." The

fact that the weather was freezing throughout the night

in that hititude and in that season of the year indicated

that we were aiuongst the ice, that we were close to the

ice or in amongst it—which we were. I have been going

to sea fifty years. I never sailed on the "Catherine

Sudden" before this trip. She was about a middle-aged

vessel. A vessel of that character has a running opera-

tive life of 25 or 30 years, if she has been taken good

care of. I do not know what the age of the "Sudden"

was. I did not know what the age of the "Sudden" was.

I did know, but I do not remember it now.

Upon cross-examination the witness testified as fol-

lows:

With respect to the cargo of the vessel, I knew one or

two to whom some part of it belonged. I do not know

to whom the coal belonged. There were half a dozen

consignments of coal on board of the vessel belonging

to ditferent parties. I testified when my deposition was

taken that the stores that were taken by the "Pitcairn"

and the "Kube Kichardson" would have been lost and

ruined if they had not taken them. I told them to take

them and whatever the salvage was, when I got to

Nome I would pay. I do not wish to be understood on

my redirect examination to vary or change that state-

ment. When I got to Nome I made application to these

people for this. They said they had the stuff and it be-

longed to them. These people who had the stuff stated

that they had the property and would keep it, that it

belonged to them—some such thing as that; I could not
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exactly tell the words; that is the substance of it.

When 1 made application to Captain Tuttle of the Rev-

enue Cutter "Bear" respecting my rights, Captain Tuttle

said they said tliey found the ship abandoned and full

of water, and he thought it was nothing more than right

for them to have the proceeds of it. With respect to the

10 or 15 ons of coal that the "Corwin" took out to light-

en the "Sudden" at the time she started to tow her, 1

think it is ours, because we put some coal in the fore

peak to use when we first got there, and use to get up,

and use for the steam launch, and for all other purposes.

The probabilities are it was our coal I presume they

kept it when they got to Nome, the same as the rest. I

never saw it again. These 10 or 15 tons they took out

of the fore peak and was part of our coal that had been

set aside separately so as to be gotten at. I do not re-

member how much there was altogeher, but I remem-

ber we put a lot forward. 1 know where a part of the

coal, belonging to the Nome Beach Company was stored

aboard the ship. I do not know where the whole of it

was. The 50 tons that they told me was lost was in

bulk, it was in the lower hold aft, down near the skin

of the ship, clear down, nothing under it. I do not

know where the rest of it was, except this small part

that was set apart to use on the "Dorohy."

Upon redirect examination the witness testified as

follows: It was five or six or seven days 'after our ar-

rival in Nome that I saw Captain Ttittle of the "Bear"

about this matter. It was after the sale. It was three

or four days after the sale that I talked with Captain
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Tuttle. He had not given me any advice about it be-

fore.

Upon recross-examination the witness testified as

follows:

Mr. FRANK,—Captain, I will call your attention to

this testimony, given by you in this deposition of yours:

•*Q. You say that Captain Tuttle of the 'Bear' gave

it all to the "Corwin"? A. Yes, sir. Q. What do

you mean by that? A. I mean, there was no Court

there, and Captain Tuttle was the Court. Q. In what

way did Captain Tuttle give it to the 'Corwin'? A.

They called a meeting and decided that what Captain

Tuttle said was law. Q. Did you have any conversa-

tion with Captain Tuttle? A. Not at that present

time; I did afterwards. Q. Did you have any personal

conversation with Captain Tuttle about the goods being

turned over or the goods not being turned over? A.

Yes, sir, I did. I asked him why he gave it to the 'Cor-

win.' Q. Gave what to them? A. Gave it all to

them; and he said that as long as the ship was going

down and they saved her, that they ought to have it all."

Is that the fact?

Jlr. VAN NE8S.—If your Honor please, I understand
that he has testimony to that precise state of facts. The
only thing he says now is that that conversation was
after the sale.

The COURT.—Yes, he has testified to that, Mr. Frank,
I do not think you ought to go over his deposition and
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read it to the witness, wiiere it lias aready been read,

and have him affirm it.

Mr. FEAXK.—Ordinarily 1 would not do it; but it is

simply for the purpose of making the thing clear on the

record with reference to the manner of the present ex-

amination; that is all.

Q. Did you have any conversation with the Corwin

people before the sale with reference to Captain Tut-

tle's decision in the matetr? A. No, I did not.

Q. Not before the sale?

A. Not before the sale—Oh, well, before the sale?

Yes, I did, too, come to think of it. I saw the president

of the Company, Mr. Uuestis, and he said they had given

it all to them. He said it belonged to them and they
were going to keep it.

(2. Whom did he say had given it all to them?

A. Well, I understood him Captain Tuttle.

(The witness, continuing, testified as follows:) I told

him I thought they had not a right to it all, that they

ought to land it. They said they thought they had; it

was given to them, and they should keep it. And sub-

sequently I asked Captain Tuttle if he had given it to

them, and he gave me that reply.

The WITNESS (To the Court.)—Your Honor, this

deposition has been taken a year or two, and there is

lots of it that ha^ slipped my mind, that I cannot go
through just the same as though it was yesterday or six

months ago. I guess it is nearly two yearsi ago.

(The witness, continuing, testified as follows:) At the
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time this deposition was taken my recollection was

fresher than it is now.

Upon further redirect examination the witness testi-

fied as follows:

I testified that I said to Mr. Huestis that I thoiiglit

it ought to be landed and sold and the proceeds given to

some one there, and, when a Court came, give them their

salaries. I considered if it had been my cargo I would

want it ashore as soon as it could be gotten ashore. It

had been lying in the water in the lower hold, in salt

water four or five days; in between-decks not so long;

and it don't take salt water a long time to spoil a cargo.

It was my opinion as an experienced mariner that it was

to the best interests of all concerned, that that cargo

should be taken ashore. I had no doubt on that point.

They could sell it as they had a mind to, but I said it

ought to be taken ashore. It was not my opinion that

it would be sold for a better price if sold on shore than

if sold on board the ship. I thought if A. B and C had

cargo there it would be better to sell it aboard ship.

They could see the cargo better aboard ship. The own-

ers of the cargo could know in what condition it was,

and the owners of the cargo could buy in on board the

ship as well as they could buy it on shore; that is what I

mean.

Upon further recross-examination the witness testi-

fied as follows: I took into consideration the situation

of the vessel and the likelihood of storms at that time

and the likelihood of the vessel going ashore and storms

coming up at that time. In my opinion there was dan-
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ger of that sort at that time. There was a ship went

ashore just before I got there. I thought if they could

have got it ashore without having to wait too long, or

to take any chances of the ship herself going ashore,

that that might be a better way of doing it. It was my

judgment that the longer that cargo remained on board

the more likely it was to depreciate in value; and I con-

sidered that every day the cargo was left on board wooild

add to its depreciation; that the proper thing to do to

preserve that value and to save that ship was to get it

out of the ship as soon as possible. Every day it was

left there it meaut serious loss. The "Corwiu" people

would not allow me to take it out; they would not allow

me to touch it

Counsel for defendant here introduced in evidence the

deposition of JAMES W. SIMMIE, taken on behalf of

the plaintiff, which deposition was in the words and fig-

ures following, to wit:

I am a master mariner, 54 years of age; I expect to

leave to-morrow morning upon a voyage to Puget Sound,

and from thence to Calleo. I was on board of the Bark-

entine "Catherine Sudden" on her last voyage from San

Francisco toward Nome, Alaska. Upon her voyage she

ran into a cake of ice and filled. She did not sink en-

tirely, the bow went down so that the vessel was to the

dead lights on the midsliip deckhouse. That would be

in the neighborhood of 6 or 7 feet from the deck. She

was entirely submerged except her deckhouse. There

were two other vessels about at the time, the Brig "Pit-
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cairn" and a schooner, the "Rube Richardson." There

were probably seven or eight other vessels in the ice in

the neighborhood at that time. The one that was clos-

est to us besides those other two was the "Fish Broth-

ers" of Seattle. They were all bound in the same direc-

tion. After the vessel sunk, that is, after she struck the

ice, there were efforts made to save the vessel, to see if

they could pump her out and keep her afloat. After us-

ing the pumps for three or four hours they finally con-

cluded they could not stop it. .First when the vessel

struck the ice the second officer and one or two of the

men went down below into the fore-peak to try and

stop the leak with oakum, pillows, mattresses, anything

they could get hold of, but they found they could not do

it; the water was rushing in so fast that they could not

get anything in to stop the water. I heard the Captain

call to the captain of the brig "Pitcairn" to' stand by

him; that he was sinking, and the "Pitcairn" went

alongside of the ice and made fast. The "Pitcairn"

simply stayed by in case we should sink, so as to take

the crew off. After she was submerged no other assit-

ance was rendered to her by any other vessel until the

"Corwin" came along. She came the next day, and the

captain went to see him and see what arrangements he

could make with him. The Captain and a part owner

of the Nome Beach Company went aboard of the "Cor-

win" to see what arrangements they could make. After-

wards they reported to the first officer of the "Sudden."

The captain of the "Corwin" came aboard, and looked

around and he said that he would tow the steam launch
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off the vessel's deck, pull her off for what he could pick

up. What he meant by that I don't know; I suppose

it was what was lying on the deck. They finally came

alongside with the "Corwin" and made a line fast to the

steam launch and pulled her clear of the vessel's upper

deck, the top of this housie, for that was built on mid-

ships. After that they took her alongside of the "Pit-

cairn," and I went aboard of the launch and took charge

of her. Then I left the "Sudden." One lighter that

came off when the vessel heeled over to starboard and

carried away her mast, slid off the deck. The launch

and the lighter were taken alongside of the "Pitcairn"

and made fast there. After two days, I think it was,

the engineer got the boiler in condition, and the smoke-

stack on, and the boiler filled with water, and finally

got steam on the boat. This was on the "Dorothy," the

launch. We had then separated from the "Oorwin" and

the "Sudden" probably a distance of a couple of miles,

I could not tell just exactly how far. After I got steam

on the boat I tried to get around to where she was lying,

but we did not succeed till the second day, and finally a

passage opened up, and I went alongside then. By that

time they had got the water pretty nearly all out of the

"Sudden." The "Corwin" made fast to the "Sudden"

just as soon as the launch was taken off her. I did not

take the scow; the scow was still left alongside of the

"Pitcairn"; and Captain Panno informed me that the

"Corwin" wonld come over in the afternoon, or in the

evening somewhere about 7 o'clock, and was going to

tow the outfit to Nome. He came there somewhere be-
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tween 7 and 8 o'clock. I could not be certain just as to

the time, but he broke his way through the ice and took

the lighter in tow, and I followed behind him; then we
went back to the "Sudden" and made fast there for that

night and part of the next day. By "the outfit" I mean
the "Sudden," the lighter, the "Dorothy" and two surf-

boats. They were towed by the "Oorwin." The "Cor-

win's" crew, assisted by the "Sudden's" crew, took the

two surf-boats back on the ship again—pulled them up
on the ice and then pulled them aboard of the "Sudden"
onto her upper deck, and the lighter was towed astern
of the "Sudden," and I was fast astern of the lighter

with the launch. They started for Nome. Before we
started the "Oorwin" had got all the water out of the
"Sudden." When she got to Nome she was a wreck. I

was informed by the captain of the "Sudden" that he
had made arrangements with the Coi-win Trading Com-
pany to lighter their cargo, that is, use the Nome Beach
Company's lighter, and towing their lighter and a small
lighter belonging to the Corwin Company loaded with
freight from the steamer to the beach. I did that. We
were engaged in that service one day and one night.
The reasonable value of the use of our launch and light-
ers at that time at Nome was .?400 per day, and the
launch was .1it25 a line for every time a line was put on
the lighter, or |2t5 a tow is what it amounted to. This
1400 a day included 10 working hours, from 6 in the
morning to 6 at night. The value at night was just the
same as in the day. We worked the whole night from

6 o'clock in the evening till 6 o'clock the next morning.
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I could not say bow many times I went with the launch,

for I did not keep any account of their work. There

would be at least one every hour. I was engaged in

that service myself for the rest of the season. During

that time I was running the steamer.

Upon cross-examination witness testified as follows:

The date of our sailing from San Francisco on tlie

"Sudden" was the 2Sth of Apiil. I do not remember the

date on which ice was first sighted. We passed through

the end of the Unimak Pass in the evening and came

out again, and went through the next morning, or the

next day; we went through in daylight. We entered

it in the evening and the tide carried us back out again,

and the next mornng we were still in the southern part

of the entrance of the Pass, and we went through that

forenoon, out into the open sea about noon of the same

day. It could not have been more than two days after

that that we sighted ice. I do not remember the hour

of the day, or night, as the case may be, because I had
nothing to do with the ship at all, and took no particu-

lar notice of that. We sighted ice for several days be-

fore we got into it, floating ice. At first it was simply

pieces, and gradually got to be larger fields, until we
got up into the main pack. It was 2 or 3 days after we
sighted ice, before we reached a point where the ice was
in considerable quantities on all sides of the vessel.

The patches at that time were from half a mile to a mile

in width, detached patches, or fields, whatever you call

it. We were steering all around the compas. We had
to follow the leads in through the ice. We were dodg-
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ing the ice. I could not be positive about the direction

generally the ice was moving. The ice is nearly always

working; sometimes it Avorks to the westward, some-

times to the eastward, and to the south, and to the north.

I am not able to state the general direction in which it

was moving at this time. This was my first season in

the Behring Sea; I never had occasion to navigate a ves-

sel in seas where one meets with floating ice. Since that

time I have had no experience in that character of navi-

gation in charge of a vessel. I went up there last year,

leaving on the 21st of April. We met ice 60 miles north

of the ITnimak Pass, the first ice. It was reported by

Lieutenant or Captain Jarvis that he never saw the ice

so close down to the Pass as it was last year. I took

passage on the "Sudden" merely as a passenger. I had

not been in Nome previously. I went there to run the

launch "Dorothy," having been employed by the Nome
Beach Lighterage & Transportation Company. I was

under a salary and continued to work for the Nome
Beach Lighterage and Transportation Company during

the whole of the season of 19O0. I have not been in their

service since. I went in their service only during that

year. I had notliing to do with the construction or sup-

erintendance of the construction of the "Dorothy" and

the lighterage plant generally; I merely went up there

as a capable man to run that plant.

Q. I understand you to say that the "Catherine Sud-

den" was finally struck by the ice, which caused the in-

jury to her from which she sank?

A. She struck the ice, I suppose it might be both, be
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cause the ice was apparently moving, closing in the gap.

Q. Had the ice closed in around her at any time so

as to hold her in position up to the time she was struck

by this blow that injured her and caused her to sink?

A. She was not in close contact with it; that is, sur-

rounded by it; that is, she had room to move, when we

had wind we could move around.

(The Witness Continuing:) I am familiar with the

sea, and a competent sailor. The "Sudden" when she

first sighted ice, could have returned to a port of safety,

if it were considered dangerous to navigate her in the

ice, but she could not have done so later on. I am not

familiar with the construction of the "Catherine Sud-

den."

Q. You don't know whether slie is a boat capable of

sailing under those conditions with safety?

A. We always supposed she was.

Q. Who are "we"?

A. The people on the front. Oh, you mean sailing

through the ice as a whaler?

Q. Yes. A. No, I dou't think so.

Q. You don't tbink she was capable of doing it?

A. I could not say about the condition of the vessel

for the ice business, because I never had anything to do

with it.

Q. I understood you to say you did not think she was
constructed for that character of work; did I understand

you correctly?

A. No; I misunderstood what you said when I said

"yes."
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(The Witness Continuing:) I do not consider myself

competent to state tliat she was just as fit to send on

that voyage at that season of the year as the other ves-

sels. At the time I saw her I thought she was fit to take

a voyage in the Behring Sea at a time when floating ice

was to be found there, because I did not know. Sub-

sequent to the accident I ascertained the character of

her structure. She was built just the same as any other

ship would be, the construction of the ship—I don't

know anything at all about that.

Q. That does not answer my question, Captain. I

say, with your experience subsequently obtained as to

the structure of the vessel, and with the knowledge that

you now have of navigation in those seas, was she a

properly constructed vessel to undertake a voyage in the

Behring Sea, at a time when floating ice was to be ex-

pected?

A. I don't think so. If she was mine I don't think

so. If I was building a vessel for the purpose of going

through the ice, I should construct her differently as to

sheathing.

Q. Then you don't think she was a properly con-

structed vessel for a voyage of that character under

those conditions?

A. Not to go through the ice.

(The ATitness Continuing:) The port bow was knocked

in, the lower portion of it, the lower plank in the port

bow, port, by striking the ice. It was just close to the

water line, a little above the water line, that is, the end

was down. You understand they run on an angle, and
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the lower end must have been lowest. The water could

not get in if it was above, because there was no sea on.

It was close to the water anyway. I did not go below to

examine as to her condition after she struck. As to

her cargo, I simply know that it was merchandise and

coal. I understood there was 450 tons of coal on board.

I do not know the quantity of lumber she was carrying,

nor what tlie principal portion of her cargo consisted of.

Q. During the time that you were in the ice, and

after this accident happened, was her cargo shifted to

any extent? A. Not that I know of.

Q. Was it shifted from the forward end of the vessel

to the after portion, for the purpose of lightering her

forward? A. No, sir.

Q. Are you confident of that?

A. I am satisfied it was not, not while I was there.

(The Witness Continuing:) Cargo was removed from

tlif- "Sudden" that is, the two vessels that were lying

there they removed something, the "Pitcairn" and the

"Iiube Richardson." I do not know what portion and

character of the cargo was removed from the "Sudden"

to the "Pitcairn" and the "Kube Richardson," except

barrels; I saw them moving barrels, kegs—butter kegs

I judge they were, I did not pay much attention. They

helped themselves to the provisions from the "Sudden,"

but wJiat they took I could not be positive about, be-

cause I was not much interested in it. I can give no

idea as to the quantity of stiiff that was moved. It was

not very much. I could hot roughly approximate it. I

cannot sav as to whether this was done with the knowl-
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edge of Captain Panno, the captain of the "Sudden," and

T could not say wliether any protest was made by Cap-

tain Pauuo against tlie removal of this merchandise. I

was not around with the captain all the time; I was

looking- after the boat I intended to run. There was no

protest as far as 1 know. I could not say whether any

portion of the cargo of the "Catherine Sudden" was re-

moved from her to the "Corwin" before we started for

Nome. I could not say whether there was any coal

taken from her and carried to the "Corwin," I presume

that there was, because I presume they filled their coal

bunkers; she was alongside for that purpose.

Q. How do you know she was alongside for that pur-

pose? A. Well, anybody would know that.

Q. Well, I don't know it.

A. They were not going to let coal worth flOO a ton

lay there without helping themselves.

Q. Was the removal of the coal from the "Sudden"

to the "Corwin" made while they were lying in the ice?

A. Yes, sir.

(^The witness continuing:) I could not say what quan-

tity Avas taken oif her; I didn't see coal being moved. I

am pretty positive because I know they needed coal.

Any steam vessel needs coal up there, I am pretty sure

the "Corwin" did. The vessels had been so long in the

ice, it was certain they needed it. Some of them had to

return to Dutch Harbor for coal, some of the other

steamers. I know the coal was worth flOO a ton be-

cause it was worth that when I got to Nome. I do not

know exactly what time we started the day before iu
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tow of the "Corwin"; it was some time in the early part

of the evening, but we arrived at 10 o'clock at night; it

must have been in the neighborhood of 24 hours, that

is, from the point where the vessel was lying when they

started. The vessel had probably drifted considerably

at that time. The "Sudden" anchored about 2 miles

from the beach. That is the usual anchorage—from

three-quarters of a mile to two miles or two miles and

a half. The weather was fine, the water pretty smooth.

I think we arrived upon the 10th of June, but I could

not be positive, and I remained there through the en-

tire season. The fine weather did not continue very

long, probably a week. We had various storms, some-

times two or three days fine weather, sometimes two or

three days bad weather. The "Sudden" rode through

those storms at her anchorage. I think she was driven

ashore somewhere about the 10th or 13th of September,

I don't know just when. Just about the time of the

equinoctional troubles. Up to that time she had lain

at her anchorage, where she was placed when we ar-

rived; she did not shift her anchor at all. We arrived

there at 10 o'clock at night. The launch and the lighter

were afloat in tow of the "Corwin," and the two surf-

boats were on board the "Sudden." These surf-boats

w^ere to be used for the purpose of carrying freight

ashore when too rough to take on lighters. I went up

simply for the purpose of running the "Dorothy." The

lighters were to be used to carry the freight ashore.

All my duty was to tow lighters back and forth. I had

nothing to do with them as to their character, or any-
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thing else, I was simply to run the launch and tow the

freight that was on the lighters, and tow the lighters

back. The next day after we arrived I got my orders to

discharge freight from the "Corwin." Captain Panno

gave me my instructions in regard to the use of the

lighterage plant. He told me that he had made arrange-

ments to tow their lighters—their freight, ashore, that

is, the lighters of the "Corwin." The "Corwin's cargo

consisted of merchandise. I do not know whether or

not after the "Corwin" arrived at Nome any part of the

"Sudden's'' cargo was taken on board the "Corwin." I

think I en)ployed the launch "Dorothy" and these light-

ers in discharging the "Cbrwin'si" cargo the day after

we arrived. It took us one day and one night, or what-

ever portion of the day it was that we commenced. I

should think the "Corwin" was fully loaded—she was

deep enough. She was a different ship altogether from

the "Catherine Sudden." There is no comparison be-

tween her carrying capacity and that of the "Sudden."

One is a sharp steamer and the other is a vessel built

for freight. I cannot tell how much more relatively the

"Sudden" would carry than the "Corwin," because I

don't knoB what the "Corwin" would carry. I do not

know the tonnage of the "Corwin." Assuming that we

worked with the same degree of speed in getting the

freight out of the "Sudden" that we did in getting it

out of the "Corwin," it would have taken a week to get

it oiit. They could not take it out in a week working

10 hoiirs a day, unless they had very fine weather.

Part of the time we did have fine weather during that
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week. In fine weather there might be swell enough so

that we could not do anything,

Q. Were the conditions such that working 10 hours

a day you could have lightered the cargo of the "Sud-

den" to the shore?

A. So far as I was concerned I might do it, but I did

not have charge of the "Sudden."

Q. I ask you if it could save been done, assuming the

captain and the crew and others interested in the mat-

ter had wanted to lighter the cargo of the "Sudden" to

shore, could they have done it in a week working ten

hours a day?

A. I presume they could if they had sufficient ap-

pliances.

(The witness continuing:) Sufficient appliances would

consist of sufficient lighters. We could not do it with

the lighterage plant we had. I do not know how long

it would have taken to lighter the cargo of the "Sudden"

to shore. The "Sudden" carried lumber for houses,

knock-down houses. I don't know what other lumber

she had, only I saw on the wharf pieces of portable

houses. We had the "Dorothy" and one lighter there

to use when we got up there.

Q. What use did you put them to, after you got

through lightering the cargo of the "Corwin"?

A. I could not be certain when, but I know the

lighter was rented to the Alaska Commercial Company,
at a rental of |400 a day.

Q. Rented by whom?
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A. The Alaska Packing Company.

Q. Rented by whom?

A. By the Nome Beach Lighterage and Transportar

tion Company—whoever was running it.

Q. How do you know the lighterage plant was rented

by the Nome Beach Lighterage and Transportation Com-

pany to the Alaska Commercial Company?

A. I know the superintendent told me so.

Q. The superintendent of the Alaska Commercial

Company? A. No, sir.

Q. The superintendent of the Nome Beach Company?

A. Yes. sir.

Q. What was his name? A. Captain Morine.

(The witness continuing:) He didn't rent the launch

to the company, he rented the lighter, he rented it for

|400 a day. He told me that shortly after I got through

using the lighter in discharging the "Corwin." After

we got through discharging the "Corwin" the "Dorothy"

was used for general towing business. I used her, and

was running her under the instructions of the Pacific

Steam Whaling Company, who were acting for the

Nome Beach Company. That is under the instructions

of Captain Humphrey. The launch was paid $i25 for

every tow she made, and she was in constant use during

the season, operated by me. Sometimes she would make

twenty or more tows, and sometimes she did not make

any, according as the work came. The proceeds of that

tonnage was paid to the Pacific Steam Whaling Com-

pany, for the Nome Beach Company.

Q. Can you explain to me how it was that the launch
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and the lighter became separted in their employment?

I understand you to say that the launcn was employed

by Captain ITumphrey for the benefit of the Nome Beach

Company, and that the lighter was rented to the Alaska

Commercial Company; do you know how it was they

came to separate the lighter and the launch?

A. Because the Alaska Commercial Company wanted

her.

Q. Do you know whether any of the cargo of the

"Sudden" was lightered by the launch or the lighter

during the time that tliey were there during that sea-

son?

A. I don't recollect of but one lighter load that was

taken nut, and that was along at the very last.

(The witnss continuiing:) Thait wais a lighter load of

dunnage wood that had been downi at the bottom of the

ship. I do not know why the launch and the lighter

were not used to lighter the cargo of the "Sudden" to

shore. I never talked with Captain Panno nor with

Captain! Morine about that, nor with Captain Humphrey.

All I know is that I received instructions to unload the

''Corwiu," and was given no imstnictions to use her to

unload the "Suddeni." I cannot possiibly say how much

in weight, without regard to measureonent, but how

many tonis in weight, that lighter would carry in one

load. I should approximate it somewhere between

twenty and twenity-five tons. In lightering the freight

from the "Corwin" to the shore it was delivered in front

of the ''Corwin'' Company's property—the Corwin Trad-
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ing Company's loit; that was on the openi beach. The

usual custom, up there was to deliver the goods from

the vessels right on the beach, I suppose they were

taken away by whoever owned them. The "Oorwin"

and the "Sudden" were not the earliest arrivals there

that season because there were a number of steamers

in when we got there, but we were among the early ar-

rivals. The rental value of the lighter up there for

lighterage purposes was fiOO per day; that is what they

rented her for, and the launch was |25 a tow. f25 each

way, whenever a line was put on her, that is, if we went

out empty we got |25; a round trip tow was f50.

Upon redirect examination!, the witness testified, ais

follows:

With reference to the condition of the vessel for sail-

ing up there, she was of just the same description as

all the other vessels that went up that seaisou. I do

not know what became of the cargo that was taken off

by the "Pitcairn" and the ""Eube Richardson." I could

not Slay wihy the CJorwin people helped themselves to

coal, only that they wanted it, I suppose. Oaptain'

Panno simply told me he had made arrangements

while in the ice, or made an ,agreement with them^

to tow their freight asihore, or lighter it, and let them

have the use of our lighter, and the use of the boat

This was as part of the consideration for towing the

outfit to Nome beach, part of the consideration for the

salvage service.

Q. With respect to taking the "Sudden's" cargo out,
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is yO'Ur testimony confined to what you could liave done

with the launch and the "Dorothy," or did you intend

to include the necessary operations of those who^ would

have to get the cargo out on deck and load them on to

your lighter?

A. I was figuring from a statem.ent of what other

vessels did.
i

Q. Other vessels in the same condition with respect

to being- disabled—having been full of water?

A. No, sir.

Q. In perfect condition, with proper applianices?

A. In perfect condition.

Q. Would, or would not, the condition of the "Sud-

den" at that time have miade a great difference in that

respect? i

A. Why, certainly, it made all the difference in the

world.
'

Q. And you would not be able to state whether or

not thait cargo could have been taiken out within any

reasoniaible time, or otherwise?

A. No, sir, I could not give any statement as to that.

Upon recross-examination the witness testified, as

follows:

The condition of the "Sudden" at that time that

would have made it more diflflcult to take a cargo from

her than from any other vessel was that there were no

masts or gear to get the freight out; the masts were

gone. If they had rigged a mast upon her after she

got to Nome, ishe would have been just like any other
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vessel so far as discharginig was coucerned, if they had

our derricks up>. A mast could not have been rigged at

that time unless they had taken! the old masts out first,

the pieces of them.

Q. That could have been done, could it not?

A. Yes, sir.

Q. If you are sufficiently infonn.ed on that subject,

how long would it have taken to take the old masts out

and have rigged the necessary appliances?

A. I could not say, because in all probability they

would have had to send to Seattle for their spars.

Q. Do yoii know whether they would or mot?

A. I am pretty sure they would, because they did

not have any there that I know of.

Q. Oould they have suggested any other method f)r

hoisting gear? A. They might have.

Q. Could you isay whether they could or not?

A. I could not say.

Q. You say Oaptain Pannio told you he "had agreed

as part of the consideration for the "Ck>rwin" towing

the "Sudden^' and the launlch andl lighters to Nome, he

would disicharge the "Oorwin" with this launch and

lighter?

A. That was the understanding I had from him.

Q. Did he say anything to you aibont having agreed

to pay f2500 for that service?

A. Oaptaini Pamnio did niot, but Mr. Benns mentioned

the fact.

(The witness continuing:) Mr. Benns told me that when
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we were Ivinig in the ice. Oaptaiir Pannlo told me irt

Nom.e that the consideration for the use of the lighter

for removing the cargo of the "Oorwin" was the towing

of the "Sudden" and the lighterage planit to Nome, the

day after we got there. He did nlot say anything albout

the real consideration being an agreement to pay .f2500.

He never told me anything about any consideration at

all. He told me in Nome that he had agreed to tow

their freight asihore with the use of our lighter. I asked

Oaptain Panno the question if he had made any agree-

ment with them about towing the plant ash'ore, auk! he

said he bad, aukl told me they could have the use of the

lighter and the boat. I understood the reason was in

part consideration of the towing up.

Q. How did you unlderstand that.

A. Anybody would understanid that in the business.

(The witness continuing:) There was no change in the

condition of the "Sudden" from, the time she arrived

at Nome dk>wn to the time she wais driven ashore in Scip-

tember.

Upon redirect examination the witness testified as fol-

lows:

I supposed that the agreement was made with the

Oorwin people about towinig the outfit up for a certaim

amount, but I did not hear anything about this lighter-

ing ashore till we got to Nome beach, and one of tha

passengers came on board of the "Dorothy" and claimed

the right to hold her as we had nlot fulfilled our con-

tract; I tdld himi there were no strings on this boat, that

their agreement was—^she was towed off, and there was
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nothing more to do with her; and he informed me that

the Captain had made an agreemenlt besides what they

were to receive for towinig her up they were to lighter

the ship. I kniow^ nothing of my own knowledge about

the exact agreement; all I know about the agreement is

Mr. Renins asiked me about the price of f2,5(X), what I

thougih about it ; I thought it was a very high price.

Q. And you don't know whether that $2,500 referred

only to the "Dorothy" and the launch, or whether it

was to include the "Sudden" also?

A. I did not know anything about the "Sudden" at

that tim-e.

Q. Or the cargo, either? A. No, sir.

Upon recrossrexamination the witness testified as fol-

lows:
'

I

From the time the "Oofwin" started with the "'Sud-

den" launch and lighter in tow, we had pretty easy sail-

ing. We had quite a breeze once in a while, when we

got through the ice, ibut not enough to cause any dif-

ficulty in navigation.

JOHN L. PANNO, a witness recalled on behaJf of de-

fendant, testified as follows:

Two days after we arrived at Nome the "Dorothy"

and the lighter which had been taken off the "Sudden^'

and towed into Nome were put to work lighterinig the

"Oorwin''s" cargo. The "Dorothy" got the coal with

w'hich to do the ligthterage of the "Oorwin" cargoi from

the '^'Catherine Sudden." She got some of it after she

got into Nome, and some of it was aboard of her when
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she got up there. I do n^t know what the coal'caiTy-

ing capacity of that launch was. I cannot give you an

approxira-ation of her carrying capacity. I do not know

how often she had to coal at Nome Beach. I presume

not more than once during a day and a half or a day

and a night. It is my recoileetion that she had a coal

carrying capacity siififtcient to work her for a day and

a half. I do not know, how many tons. When we

met with the accident in the ice the '^Dorothy" was

on the upper d^eck, on the house that was built there.

She was not lashed when the "Oorwin" came along-

side; we had her clear, trying to get her off ourselves.

She was all clear when the "Oorwin" came alongside.

That is why I cut away the rigging, so that if the ship

went down she would not take the launch with her.

Tlie lighter was off. When the ship roiled down to

port the scow lighter rolled over so we could get her

off ourselves. There were two small lighters besides

that; two small surf boats. There was one still on

deck, and there was one in the water when the "Cor-

win" came alongside. The scow and one of the surf-

boats was in the water, and the lighter and the other

surf-boat was on the deck of the "Sudden^'; and the

lighter and the other surf-boat were so detached that

if the "Sudden" went down they would float. Every-

thinig had been arranged so that they would be saved

if the "Suddeni" went down. We wanfted them, for our-

selves. When the "Oorwin" came alongside I asked

him what he would haul the "Dorothy" off the deck
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i

for. The water was up that much all round her (in-
j

clicating). He said to me "I will pull that lighter off
j

for what I can pick up on the decks"—I mean the
]

launch; ami he pulled her off. There was some spare :

lumber and some spare stuff that had not floated off, \

which he meant by "what he could get on the decks." i

I said "all rijilit" to that. When we started to get i

on top of the ice she went down forward, and the little
|

surf-boat nearly came off herself, with a little help.

Only the scoaa' and the "Dorothy" were towed in. We
put the boats on deck again, on the deck of the "Sud-

den." It was the lauiiuh and the scow that wei-e towe<l

in. I do not reuiem.ber about taking coal from the

"Sudden" and putting it on the launch while we were

in the ice at that place where the accident happened,

but I kniow there was coal put in there, and also on

the sif-ow in case we had to tow her; that is, in case

tlie launch herself would have had to tow her. My
intention! was w'h'enl the "Pitcairn^' came down, to tow

the scow with the launch into Nome. In other words,

when the "Pitcalrn" sailed through the lead of ice

into Nome I would have followed behind with the

launch under steam towing the sicow, and still have

a line if the ^'Pitcairn" went faster thani we did, to have

a line from her to help us. That was my intent •oe

when the vessel filled full with water. I remained in

the ice after the "Oorwin" got there between five and

six days. There was an open lead ahead of me so that

I could see clear water ahead of me all the time. This
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lead extended as far as I could see from off the deck.

Tlie utext day the lead shut in. The ice had not opeuedi

out again whei'e the '"C.orwin" was and the "Catharine

Sudden" was. That steamer was built so she could

come down through. She came down with the "Pit-

caim" four or five miles. She lay with the "Pitcairn"

southwai-dly and westwardly. After I made a contract

to tow the scow and the lighter in she came downi with

the "Pitcairn" and took the "Dorothy" and the crew

that was in the scow—the crew was in the scow, liv-

ing there—and took them, out and towed them up to

where the "Catharine Sudden" was. And in the mean-

time it broke up a little ahead and he started and got

through the next day. I did not make the bargain

with the captain of the "Oorwin" to pay .f2..^)0O to take

them into Nome until just before he left the "Catha-

rine Suddenr to come down after the steam launch

and the scow. Jly ibargain with them was mad#

several days after the launch had been floated in the

water where the wreck was and just before we started.

\A'e did niot suppose he would ever get the "Catharine

Sudden" up, and if he did not have all the appliances

in the world he never would ; he would not have got

the water out of her. He bad about fifty men and all

the appliances. Those scows that the "Dorothy" was

sent up there to haul were capable of holdinig 25 or

30 tons accordinig to the weather there on the beach.

Upon cross-examination the witness testified as fol-

lows: I did not pay any attentioni to the "Dorothy"
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i

after I got to Nome with respect to the discharge of;

the ^^Corwin." I told' Captain Simmie what I had;

agreed uponi, and he done all tJiat work. I did not!

go near him. I thinli I can swear that the coal from

the ''Catharine Sudden" was taken off the poop where'

it was laid aft. They did not get it out of the hold,

I do not know how much coal she burns a day. She]

is a small launch. She has as big a steam capacity
j

as she ought to have accordinlg to her size. I do m)t\

know auything about what it is.

Upon redirect examination the witness testified aa'

follows: It would be impossible for the launch "Doro^'

thy" to have burned as much as 25 tons of coal a day.

I do not thinfli she would quite come up to five tons;

I do n)ot know. Of course, I was not in that business.

The coal that we had in the lighter in our launch wei

got that ourselves before the "Cbrwin" cam* alongsidej

I only saw a part of it on the "Dorothy" strewn around.;

We took all we could. I cannot tell whether we got;

out as much as five or ten tons; I never saw it. What-

ever quantity we got out we got with the idea that

;

if the "Suddeui" went down and we couldn't save her,

;

we could steam into Nome with the launch and pullj

the scow in behind her.
J

(Here defendant rested.)
,

!
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JAMES W. SIMMTE, a' witness called on 'behalf ol'

the plaintiff in rebuttal, being sworn, testified as fol-

lows:

I was the master of the "Dorothy" during the time

here in controversy, operating her all the time she

was up at Nome. I remember putting coal upon her

at the time of the siniking of the "Sudden." We coiuld

not put more than two to two anid one-half tonis in the

bunkers; they would not carry m-ore than that. Dur-

ing the time we were disicharging the "Oorwin" she

would mot average between fiA-e and six sacks ai day

steady, running 80 to 100 pounds per hour. She aver-

aged the whole season between four and a half and

five sacks a day. Of course, there were days we lavj

still. Durinig the time we were discharging the "Oor-

wini" we had to lay sometimes for half an hour or an

hour. She had not burned over a ton of coal ini that

time. I do not recollect, though I would not be posi-

tive about it, that we went to the "Sudden" at all to

get amy coal off her during the time we were discharg-

ing the "Cbrwini." I think the "Corwin" people told

me if I wa^nted coal I could get what coal I wanted,

but whether I got any during that time I was woi'k-

ing for her, I could not say. I recollect getting coa)

from the "Sudden" once or twice, but whether it was

while I was working for the "Clorwin" I eould nX)t be

positive. I do not kntow whether that was before or

after the sale. I recollect getting ten sacks of coal

from her. I think it was before the sale, though.
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Upon cross-examiuatiou the witness testified as fol-

lows :

We had coal, but I do not recollect where it cajn-e

from. I know it either came from the launich, or the

lighter, or from tlie "Sudden." I believe there was

some coal on the liiiiiter as well as in the launch when

we got into Nome. When the vessel got in distress I

requested ('aiptain Panno to put some coal aboard of

the boat and also on the light(>r, in case we should re-

quire it. I expected to require it to get ourselves to

the place of destination, if ^ve possibl.y could. That is,

from the place of tlie wreck to Nome.

Upon redirect examination the witness testified as

follows:

That was our only means of preservation, and we were

taking those chances. If we did not have anjy other

m^eans of preservation, we were going to preserve our-

selves in that way.

H. A. MASON, called for plaimtifl" in rebuttal, testis

fied:

"My occupation is seafaring. I have been in the Arc-

tic Ocean trade for the last 13 years on the steamei*

"Jeanie." She was a tender for the whalers. I took

her to Herschel Island. Herschel Island is at the east-

ern end of the mouth of the McKenzie River, in norths

west Canada, GOO miles from Behring Sea. You pass

through Behring Strait, and then go northward and

eastward 600 miles around in tlie Arctic Ocean to reaclj
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Herscbel Island. It is as far east, oi' as far north, as

any of the whalers have winded yet. I have not made

that trip every year. I have made six trips to Her-

schel Island during' that time, but I have been in the

Arctic Ocean every year for 13 years. We entountei!

heavy ice off Point Barrow and off Return Reef. Our

aim is to leave here on the 25th of May, or not later

than the 1st of June. That would bring us to Behrimg

Sea on the 15th of June, surely. If we left here on

the 28th of May we would get there about the 16th of

June. The ice in the Arctic is much harder and thicker

than that in the Behring Sea^ All of the ice has to

be floating to get through it at all. If it is compact

it is im.possible to get through the Arctic ice. The size

of the floes is a good deal larger north. I have also

been in the Nome trade every year since tha,t traide was

opened. My earliest trip was on the 23d of May; that

is, I arrived at Nome on the 23id of May. The next

yeao" was on the 24th of May. This year was on the

2d of July; we got caught in the snow. I know all the

vessels that go rn(to Nome up to date, those that come

both early and late. There are other vessels that have

got in as early as, or nearly as early as I did.

Q. With reference to the practice of sheathing

vessels for travel in the Behring Sea, from her to Nome,

are thej' generally sheathed, or otherwise?

Mr. VAN NESS.—Objected to a,s iiTelevant, immate-

rial and inicompetenlt, what is generally done.

The OOURTT.—The objection is overruled.
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Mr. VAN NESS.—We note an exception.

A. No, sir; they are not.

(The witnesis, continiuinig, testified): Cheating does

not strengthen a vessel one particle. It is to keep the

vessel from being chafed up, and to keep from ua.viug

engraven pieces sunk on her side. So far as the

strength is concerned, there is none there. Naturally,

going through the ice, the ice is hard; it will chafe a

vessel's side out; it will take splinters out; and when

you get back again you will have to go to the expense

of having it put back. You can have this sheathing

taken off or put on as readily as you can put a board

on there. Our sheathing on the ''Jeanie" is an inch

on the bottom', and it is a inch and a quarter, or an

inch and a haJf, at the top. All that is in that inch and

a half is i-inch spikes, that do iDot go thi'ough the

planking, and it is driven on by hand. The siheathinig

is practically in the same situation as if it had beem

glued on the outside, and it adds nothing to the fasten-

ing or strength of the vessel, but simply taikes the chaf-

ing, so that it can be removed and a new one put on*.

My first voyage to the Arctic we had not a particle of

sheathing on, not even as much as a seam plate on, not

a particle of sheathing, not at all. We went then to

Herschel Islainid and to Peley Island; that is 100 miles

further. We got through very large, heavy ice.

Q. With respect to a vessel that is conceded to be

seaworthy in open waters, would you regard he» just as

sea'worthy in the ice that is expected to be met inl
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Behring Sea, in tbat season of the year, whether she

had sheathing, or did not have sheathinig?

Mr. VAN NESS.—I object to the question on the

ground that it is immaterial, irrelevant and incomipe-

tent.

The COURT.—The objection is overruled.

Mr. VAN NESS.—We niote an exception.

A. I think she would be just as safe without sheath-

ing. ,

j

(Coutinuinlg the witness testified): In 1900 I was at

Nome on the 23d day of May, and left to come out on

the 3d day of Junle. The day I sailed from Nome, I

steered a straight course for 100 miles, and did not see

a cake of ice. I came in contact, the next day, with

the ice about 30 miles. That is all the ice I met on the

vojage out. I was four days in coming out to Dutch

Harbor; not quite four days from. Nome to Dutch Har-

bor. The ice ordinarily to be expected at that season

of the year in Behring Sea is all broken up. A cake

of ice as large as this room to a vessel going through

the water would be dangerous, if she struck it. I could

get through it with the vessel I am in.

Upou cross-examination the wituiess testified:

During the last eight or nine or ten years that I

have been engaged in the business, I have been in steam-

ers all the time. I have been in the one I am in about

foiurteen years. I had two ships before being com-

mander of the steamer "Jeaniie,'' sailing into Liverpool,

New York and London from here. I had never been
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master of a sailino- ship runninig into tlie Behring Sea

or the Arctic Sea. My only experience as a mariner in

those seas has been in command of a steam.er. A
steamer is more easily handled in these seas where there

is ice thapj a sailins; vessel. A steamer is not any safer

than a sailing vessel in the ice. You can dodge the ice.

I do not thinik you take more chances with a steaimer

than with a. sailing vessel. I would not say that^ tak-

ing the same care with a steamer that you would with

a sailing vessel, a steamer is safer in the ice and less

liable to injury than a sailing vessel. You cannot back

a steamer in the ice, but you can avoid the ice with

greater facility than you can with a sailing vessel. The

steam.er "Jeanie" was niot built for the Artie business;

she was built for the fruit business Eaist. She was

floated in New York and brought out here. They did

not know what trade she would be in. Before I took

commajQid of her she was in the general coasting busi-

ness. I was running her for the Pacific Steam Whaling

Oompany. That was the company of which Captain

Humphreys was the agent at Nome at that time. I

have known Captain Humphreys 30 years. Oaiptaiu

Humphreys took command of the "Jeanie" first after

she was purchased by the Pacific Steam Whaling Com-

panty. There were no changes made in her up to 1898.

She was then rebuilt over again, refastened in every

way, refastened and restrengthened, because it was

necessary, because the trade she had been in warranted

it to be nlecessarv. She had new boilers, new sister
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keelsons in her, her between decks strengthenied, that

is, stringers along the between decks. She had beea

running into the Behring Sea or Arctic Ocean prior to

1898. The "Jeanie" has been once a year in the Behring

Sea since 1887. The ice in the Arctic Ocean is more solid

than in the Behring Sea. Its moTemenit depends upon

the current and winds. It does not work one year alike.

I never heard of a sailing vessel going into the Arctic

Ocean on a business protposition. Steamers go there

because they would be the quickest. A sailing vessel

would be pretty apt, if she got up there, to be froze up,

I have been froze up there myself. I think I am famdliar

with the Nome trade. I don't pretend to know it all,

I am familiar with the business of sailing vessels or

carrying vessels up to Nome and back. I have been do-

ing that ever since Nome beach became a place of ren-

dezvous. 1 have said that vessels would go up into the

Behring Sea just as safely without the sheathing. I

know of no sailing vessels that go up there sheathed,

only whalers. If the vessel was loaded in San Fran-

cisco, and she had to go from here to the Behring Sea,

and had to cross the Pacific Ocean, she is just as »afe

in the Behring Sea as he would be in the Pacific Ocean,

as the weather is more boisterous in the Padfic Ocean

than in the Behring Sea. There are no dangers to sail-

ing vessels to be apprehended from ice in the Behring

Sea in the month of June, when ice is floating in that

sea?
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Q. Is there any clanger at all to be aipprehended to]

a sailing vessel being put through the Behring Sea at I

any time when ice is floating in that sea?
\

A. There is danger to all vessels, not oulv sailing

i

vessels, but danger to a steamer.
j

The danger is identically the same in the case of aj

steamer and a sailing vessel. A weakly constructed ves-'

sel is not as safe in the Be^hring Sea when ice is floating)

there as a strongly constructed vessel. As long asi a;

vessel is built staunch and strong she is just as able toj

navigate the Behring Sea as the Paciflc Ocean. In other

words, if the vessel is seaworthy, she is seaworthy focj

that purpose, in my estimation. If she is seaworthy shej

is seaworthy; that is, if she is built of sufBcent strength!

and her parts are all in good order and of the requisite

i

strength, she is all right; if she is not, she is not all right.;

Whether a vessel is or is not seaworthy depends upoai

the age, construction and strength of the vessel; it de-j

pends upon the build of her, I think. The age of a ves-,

sel has something to do with its ability to stand hard:

weather and bad weather and bad seas, ice and all that

sort of thing. Some older vessels are better than new

ones. Assum.ing two vessels both built at the same

time bv the same men in the same way, strength andj

capacity, or rather, built at different times by the samej

man on the same model, of equal strength at the time.l

they are built, the older vessel is less likely to stand;

hard usage than the young one. There is a point olj

time in the life of even' vessel when it begins to be more
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or less unable to stand rough treatment in the sea. I

have seen the "Catherine Sudden" and know of her, but

I was never aboard of her in my life. I don't rememiber

whether she was a bark or a barkentine. The average

life {if a vessel of the character of the ''Catherine Sud

den"' would be about 35 v'ears some run longer; some

don't run a year. I have stated the average life as

nearly as I could 35 years.

Upon redirect exam-ination the witness testified as fol-

loiws: The first year I was in the steamer "Jeanie" that

she was sheathed I knocked a hole in her and came down

with eight feet of water. I was going through the

water at that time at four knots. She was in as good

condition! as they ever could put her in. Wlien I said

something about stalling vessels not going into the Arctic

I mean to say meiKhantmeu. I put in that proviso—no

merchantmen. All the whalers were sailing vessels

that went into the Arctic for years. It is only in recent

times thai steamers have gone into theArctic Ocean.

At the present time both steamers and saiiling vessels

go into the Arctic Ocean. I understand that a vessel

that is conceded to be seaworthy to go on the Pacifit

Ocean' in open waters is seaworthy to go into the Behring

Sea in the early part of June, the first of June; and that

is the substance of what I have said.

Mr. VAN NESS.—Your Honor reserved two rulings,

one in regard to striking out what Mr. Pennell said Mr.

Davis said to him; and you also reserved a ruing upon
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the proposition ais to whether or not a rescission was,

necessary before we could make any defense at all.

These are rulinigs which I assume will be made before^

the case is presented to the jury. Whatever the Court's
i

views are I thin/k we should be advised of in advance, i

The OOUKT.—One question relates solely to the ques-

tion of the seaworthiness of the ship.

Mr. VAN NESS.—Yes.
,

-I

The OOUET.—If there should be no testimony legiti-I

mately tending to prove that this ship was not sea-

worthy, then the question of rescission would not bej

material. I am very doubtful upon that question of re-i

scassion.
,j

Mr. FRANK.—I do not want to jeopardize any ver-

dict that might be obtained, assuming that we will ob-

tain a verdict in this case, by a decision upon that point,;

because there are argim3.ents on both sides of it, pro andj

con. And, as your Honor says, you are yourself in

doubt, I will withdraw it. If the ruling should be in

my favor, and the verdict also in my favor, I do not wantj

to have tliat the foundation of any further question'. ]

Mr. VAN NESS.—Then that is withdrawn and out of
|

the case. 1 t . 3 |i

The foregoing was all the testimony taken upon thei

trial material to any of the issues made by the plead-

ings or any of the rulings of the OoTirt or instructions

!

requested or refused.
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At the conclusion of the testimony counsel for defend-

ant requested the ("^OTirt to charge the jury as followsi:

1. Defendant requests the Court to direct the jury to

bring in a verdict in favor of defendant.

2. Defendant requests the Court to charge the jury

as follows:

Upon the claim of plaintiff for the amount insured

upon the cargo under deck, the jury is directed to find

in favor of defendant.

3. Defendant requests the Court to charge the jury

as follows:

Upon the claim of plaintiff for the amount insured

upon the cargo above deck, the jury is directed to find

in favor of defendant.

4. If the Court refuses to give the foregoing requests,

or any of them., then defendant, excepting to such re-

fusal and each thereof, requests the Court to charge

the jury as follows:

5. The policy in this action sued on covered two

classes of merchandise, that is, a certain lighterage plant

shipped and carried upon the bai'kentine "Catherine Sud-

deni" above deck, and certain merchandise consisting of

coal, lumber and other articles shipped and carried upon

said barkentine below deck. In relation to the first lot,

to wit, the lighterage plant, it does not appear that any

injury or damage resulted thereto from the accident to

the barkentine mentione^d in the complaint and referred

to in the testimony, or that plaintiff, as to said lighter-

age plant, suffered any loss or damage within the pro-

tectiou of the policy, except in so far as plaintiff was
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compelled to pay salvage for the towing of said lighter-

age plant from, the place where the accident to the bark-

entinie occurred to its destination at Nome. The de-

fendant is not liable for the whole of the cost of saiving

the lighterage plant. Its contract with the plaintiff

wais to pay such proportion of the salvage cost as the

amount for which the plant was insured, to wit, f3,000,

bore to the value of the plant. TTie defendant does not

deny that it is? liable to the extent named, an!d you may

therefore find a verdict in favor of plaintiff for such pro-

portion of the salvage cost upon the lighterage planlt

as the sum insured, to Avit, $3,000, bears to the value of

that plant at Nome at the time of its arrival there. In

arriving at the value of the plant you will disregard the

valuation put upon the plant in the policy. For the

purpose of amivimg at the value of the plant at Nome

you may take into consideration all the facts and cir-

cura'stances testified to in this case, from, which such,

value may be fairly and justly arrived at.

6. The burden is upon the plaintiff to prove to you

what the actual value of the lighterage plant was. If

from the testimoniy in the case you are able to arrive

at the actual value of that plant, you may, as to this

part of plaintiff's claim, find for the plaintiff in an

aimount which will be equal to the proportion that the

insurance on the plant bears to such value. But if

plaintiff has not proven, and you aire not able from' the

evidence to determine the actual value, then, as to this

part of plaintiff's claim. I direct you that you can only

find nomdnal damages. By nominal damages is meant
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a iTtifling sum, as contradistinguished from a substan-

tial sum. A verdict for one dollar, for instance, would

be a Verdict for nominal damages. You will rememiber

that upon this question of value the valuation in the

policy i»s not determinative of the actual value.

7. The reasonable value of the salvage service ren-

dered by the Coman Ooinpany in rescuing the lighterage

plant from the position it was in is an open question

in this case. If the jury is satisfied that |2,500' was

m.ore than that service was worth, it may so find. The

defendant cannot be held liaible for a salvage payment

in excess of the reasonable value of the service rendered.

8. Plaintiff cannot recover from defendant any por-

tion of the amount paid by it to the salvors for the sal-

vage of the lighterage plant, or any portion of the value

of suc-h service, if, in fact, said plant, or any material

portion thereof, was not, at the time that Capt. Panno

made his bargain with the salvors to pay $2,500 for their

towage into Nome, in danger of being lost by reason of

the accident to the "Sudden"'. If from the evidence

you find that at the time Capt. Panno made his bargain

with the salvors for the towage of the lighterage plant

into Nom.e, that plant was not in danger of being wholly

and totally lost, then and in that case your verdict

should be for the defendant.

9. In relation to the insurance upon the cargo shipped

under deck, and other than the lighterage plant con-

cerning which I have already charged you, I instruct

you as follows:
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The plaimtiff claims and alleges that there wais ai

actual total loss of this merchandise, and has offeree

no evidence tendinj>- to show what the actual loss was

if it was in fact less than total. If, therefore, undei

the instructions which the Court gives, you find thai

the loss upon this cargo, other than the lighterage plant

Avas not total, then and in that case your verdict must

be for the defendant.

10. The defendant did not undertake to pay any los*

that plaintiff might suffer by reason of injury to the

cargo. The policy provides that it is not to pay any

thing uponi the cargo shipped below deck unless the

damage Avithiu the protection of the policy shall be

equal to at least fifty per cent of the value of such cargo.

In the absence of averment or proof fixing the lossi at

less than total, plaintiff is bound to establish a total

loss, or fail, and if plaintiff has not, under the instruc-

tions which the Court gives you, established a total loss,

your verdict mxist be for the defendant.

11. I chai'ge you, that if the cargo shipped under

deck, or any substantial part of it, arrived at its in-

tended port of destination, and was at said time of any

substantial value, that then and in that case there wais

not, as to said cargo, a total loss, unless the sale ad

Nome at which said cargo was sold was, in fact, th.

|

result of actual necessity, and could not have beeni

avoided by any effort, or efforts, on the part of plaintiff;

or its agent, or agents, at Nome; and I charge you that

the necessity of that sale is not established by proofj

that the Oorwin Com.pany claimed the whole propert.
!
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as salvors, or insisted tliat the property' shoukl be sold

at the time and place that it was sold. If said sale

could have been avoided by any reasonable arrange-

ment with the salvoiis, it was the duty of plaintiff and

plaintiff's agents to m.ake such arrangement, and the

burden is upon plaintiff to show that every reasonable

effort was made to accomplish this end; and if plaintiff"

has failed to make proof to this effect, then and in that

case you should find that said sale was not a sale of

necessity, and if you so find your verdiict should be for

the defendant.

12. If the value of the salvage service to the cargo

under deck was less than the whole value of such cargo

when saved, it was the duty of the agent of plaiutiiff at

Nome to induce the salvors to accept the reasonable

value of such salvage service, and if such agent made

no effort to secure such acceptance of such reasonaibl^

value, or otherwise to reduce the loss to the insurecl

and to the defendant as its insurer, plaintiff cannot re-

cover, and your verdict must be for the defendant.

13. In this connection plaintiff alleges and claims

a total loss. Unider this averment and claim plaintiff

must prove a totai loss, or fail. If from the evidence

you find that a portion of the cargo shipped under deck

and covered by the policy sued on was not lost to plain-

tiff, but in fact came into the possession of plaintiff at,

Nom^e, and that the expense to plaintiff in securing the

possession and delivery to it of that portion of the cargo

was materially less than the value of said portion of
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i

sakl cargo in the comlitioni in which it was delivered
1

to pladutiff, then and in that case j'our verdict must be

for the defendant.
i

14. In reaching your finiding in this case as to
:

wliether tlie loss upon the cargo under deck was, or was

not, total, you cannot take into conisideration any esti-

mate as to the value of the salvage service performed by
i

the steamer "Oorwin". The vaiue of that service was i

not fixed by the parties interested, and it is not shown
^

that it has at any tiime been fixed by any court. What

the value of that service was is not an issue upon this
j

trial, and cannot be collaterally detemnined in this case.

AVhether the loss upon the cargo under deck was, or

Avas not, total, depends upon other considerations than
|

the value of the salvage .service, and must be determined !

by you under the instructions which the Court gives

you, without regard to what the value of that service
i

i

may have been.

1'5. I charge yon, that if from the facts and circum-

stances proven in this case you are satisfied and find

that, with reasonable effort upon the part of the plain-

tiff, the Nora^ Beach Ligliterage anid Transportation!

Company, an agreement might have been reached with

the salvors, the Corwin Trading Company, fixing the

amount to be paid the Corwin; Company for salving said

cargo, and that the release of said cargo by said salvors

upon the payment of a sum less than the value thereof

could have been secured, then and in that case you m.ust

find that the loss was not total, and your verdict must

be in favor of defendant.
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IG. It is the duty of a party insured under a contract

of marine insurance to make such efforts as are within

his power to reduce such loss, or losses, as may happen

within the protection of the policy, and if he fails in good

faith to do so he forfeits any claim against his insurer

that he would otherwise have.

17. It was the duty of the plaintiff in this case, the

Nome Beach Lighterage and Transportation Company, to

have made such efforts as were in its power, or the

power of its agent at Nome, to reduce the loss upon the

cargo under deck covered by defendant's policy. It was

the duty of said plaintiff' to have procured, if possible, an

arrangement with the salvors fixing a reasonable

amount for the salvage services and for the payment

thereof. It was the duty of said plaintiff, if possible,

to have arranged for, and to have tendered to the sal-

vors such an amount as the salvage service was reason-

ably worth, and to have endeavored to have secured the

acceptance of such amount and the delivery over to

plaintiff of the salved cargo. Not only did the law en-

join upon the plaintiff the doing of these things, but the

policy especially provides that, and the plaintiff herein,

the Nome Beach Lighterage and Transportation Com-

pany, for itself, its factors, servants and assigns, en-

gaged and agreed, that it would sue, labor, travel and

use all reasonable and proper means for the security,

preservation, relief, and recovery of the property in-

sured, or any part thereof; the insurer stipulating upon

its part to contribute to any expense properly incurred

in the doing of these things or any of them. If the plain-

tiff, through its agent at Nome, failed to do the things
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above enumerated, and, having the power to do so,

made no effort to have the amount justly payable for

salvage service fixed, and to secure the funds vi^ith

which to make such payment, and to secure the posses-

sion of sa^id cargo, tlieu and in tliat case your verdict

siiould be for the defendant.

IS. If fi'om the evidence you find that the cargo un-

der deck u])on the "Catherine Sudden" and covered by

the policy was, upon its arrival at Nome, of large value

and commercially available as collateral security for

money to be borrowed thereon, then and in that case it

was the duty of plaintiff's agent at Nome to have made

reasonable efforts to borrow such money upon such se-

curity as would have enaMed plaintiff to have paid to

the salvors a reasonable charge for salvage service, if

an agreement for such reasonable charge could have

been secured; and a failure upon the part of plaintiff,

or its agent, to do tliese things, if they could have been

done, would be in violation of plaintiff's obligation to

the defendant, and such failure, if such failure there was,

will, as to t!ie cargo under deck, defeat paintiff's claim

ais against defendant.

19. The burden is upon the plaintiff to prove to you

that it did, through its agent at Nome, use all proper

and reasonably possible efforts to secure an arrange-

ment with the salvors fixing the amount of the salvage

charge and for the release of the salved cargo, and if it

has failed to prove to you that it did use all such proper

and reasonably possible efforts, then and in that case

your verdict should be against plaintiff and in favor of

defendant.
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20. If the loss upon the insured cargo was, in fact,

only partiaJ, and not total, such partial loss could not

be converted into a total loss because of the sale at

Nome, unless the sale itself was necessary and unless,

in the conduct of the sale, plaintiff's representatives at

Nome took all reasonably proper steps to secure the

best obtainable prices for the goods. If the sale itself

was not necessary, or if plaintiff's representatives before

and at the time of the sale did not take such steps as a

reasonably prudent man under similar circumstances

should and would have taken to secure the best obtain-

able prices for the goods sold, then such sale did not

make what would otherwise have been a partial loss, if

in fact the loss was only partial, into a total loss. And
if, under the instructions which the Court gives, you find

that the loss was not total, your verdict should be for

the defendant.

21. The burden is upon the claimant in this case, to

wit, the plaintiff, to show that the sale was necessary;

that is, that claimant could not, by doing what a reason-

ably prudent man having his own interests in view,

should and would do, have avoided the selling of the

goods under the circumstances under which they were
sold. The defendant is not called upon to show that the

sale was not necessary, but the burden in that respect,

as already stated, rests upon the claimant; and if upon
the whole case, you find the necessity of the sale un-

proven, your verdict upon that point must be in favor of

defendant.

22. If when the cargo was sold, it was of a value ma-
terially in excess of the price for which it was sold, and
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claiiiiaut could have bought it in for that price, or for

any price materially less than its value, and had the

means with which to buy it in, or could have arranged

for such money, it was its duty to have done so, and if

it failed to do this, and neither claimant nor its agent

at Nome took any steps to this end and made no effect

to get the property in for the benefit of claimant and its

insurer, then and in that case it cannot recover and your

verdict should be for defendant.

23. If the cargo owned by claimant sold at the auc-

tion at Nome were of a value which, if the goods had

been bought in by claimant at the auction, would have

been ample security for any advance which claimant

might have made in so buying them in, and such pur-

chase within the knowledge of claimant would have

made a material reduction in the loss of claimant and of

the defendant, and claimant had, or could with reason-

able effort have secured, the amount necessary to have

so bought them, then and in that case claimant should

have bought tliem in. Its failure to do so, under the

circumstances detailed, would be a violation of claim-

ant's duty and its obligation to defendant. Under such

rircnmstances a party insured loses his right to claim

the insurance and the insurer is released.

24. Plaintiff is a corporation with its principal office

and officers in this city. It could only act at Nome
through an agent or agents, and whatever its agent or

agents at Nome did or failed to do, the plaintiff did or

failed to do. The agent of plaintiff at Nome, at the time

of the arrival there of the "Corwin" and "Catherine

Sudden," was one Capt. Morine, and the evidence es^

tablishes that Capt. Morine at that time was ill, and
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being ill requested one Omar J. Humphrey to act for

plaintiff in his place, and that Capt. Humphrey did un-

dertake to do so. In case of a sudden emergency an

agent has implied authority to take such measures upon

behalf of his principal as the special circumstances of

the case may seem to require, and under this rule, if

Cajttain Morine was ill and unable to care for the inter-

ests of plaintiff resulting from the arrival of the "Cath-

erine Sudden," and her cargo, and was unable to then

and there communicate with the oflBcers of the company

plaintiff in San Francisco, and the situation was one of

emergency and required the attention of someone for

and on behalf of plaintiff, then Captain Morine had the

power to appoint Humphrey to act for the plaintiff, and

by such appointment Humphrey became and was the

agent of plaintiff, and whatever Humphrey did or

omitted to do in relation to the cargo of the "Catherine

Sudden" was the act or omission, as the case might be,

of plaintiff. If Humphrey, as such agent, failed to do

what plaintiff if at Nome would have done to protect the

interests of the insurer and to reduce as far as possible

defendant's loss growing out of the wreck of the "Cath-

erine Sudden" then and in that case such failure was

the failure of the plaintiff, and if there was such fail-

ure within the rules laid down in these instructions, then

plaintiff cannot recover and your verdict should be for

the defendant.

25. In this case the plaintiff claims an actual total

loss. To constitute an actual total loss there must be no

rational hope and no practicable possibility of recover-

ing possession of the property, for only when such hope
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and possibility have ceased does a loss become an actual

total loss.

26. In this case neither the fact that the salvors

claimed the right to the exclusive possession of the

cargo, if in fact they did so claim, nor the fact that they

claimed the whole of the cargo in payment of their sal-

vage service, if they did so claim, made a total loss, if,

by any reasonable possibility, the plaintiff, or its agent

at Nome, might by negotiation have arranged with the

salvors for their salvage service and the re-delivery to

plaintiff of said cargo. To make a loss a total loss all

reasonably practical possibility of recovering the prop-

erty must be gone. The fact, if it be a fact, that after

arranging and paying for the services of the salvors, if

this could have been done, there would have remained

a danger that the "Sudden" might be blown out to sea,

such fact would not excuse the plaintiff in this case from

making all reasonable efforts to arrange with the sal-

vors for the payment of reasonable salvage and the re-

lease of the property from the possession of the salvors

and from their lien for salvage service. The mere fact

that there was a possibility of a subsequent disaster to

the property would not excuse the insured from doing

what was reasonably necessary to secure repossession of

the property, if it was of a value materially in excess of

tlie amount for which it could be redeemed from the sal-

vage lieu. It was the duty of the insured to take such

reasonable steps as were possible to make this redemp-

tion, and then to secure the property against the pos-

sibility of further loss.

27. The mere fact that the insured cargo was sold at
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auction at the time and place testified to did not, in or

of itself, make the loss a total loss.

28. The taking and retaining of possession of the in-

sured cargo by the salvors did not make the loss a; total

I0S.S. Salvors have the legal right to retain the posses-

sion of property salved until the payment to them of

whatever may be due for salvage service. But such

taking and retention do not make the loss a total loss.

29. If salvors having rightfully taken possession of

salved property thereafter wrongfully convert it to their

own use, and the insured is by such wrongful conversion

deprived of the property, the loss thus suffered is not

within the protection of the policy. Such conversion is,

in effect, an embezzlement of the property; and for such

an embezzlement the insurer is not liable. If in this

case the salvors having lawful possession of the insured

cargo wrongfully converted it to their own use, whether

with or without the consent of the captain, and by rea-

son of such wrongful conversion the property was lost,

plaintiff cannot recover for such loss. Such loss was not

within the protection of the policy, and defendant is

not liable therefor.

30. Upon the arrival of the "Catherine Sudden" at

Nome it became the duty of the agent of plaintiff to do

whatever might be necessary to obtain possession of the

property and to protect the insurer from further un-

necessary loss, and this without regard to the refusal of

the salvors to deliver possession of the cargo to Cap-

tain Panno or in any other respect to comply with Cap-

tain Panno's requests or suggestions; and if such agent

failed to do what, in this connection, he reasonably might
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and should have done, plaintiff cannot recover, and your

verdict would be for the defendant.

31. The consent of the witness Gollin to the sale of

the insured cargo at Nome, as testified to by him, does

not render necessary a finding upon your part that the

sale itsof was necessary, nor estop the defendant from

claiming that it was not necessary.

32. The consent of the witness Gollin to the sale of

the insured cargo, as testified to by him, did not relieve

the plaintiff and its agents at Nome from the necessity

of doing whatever was in their power to arrange with

the salvors the value of the salvage service, and for the

payment thereof and the recovery of the possession of

the insured cargo, and if they neglected to do what they

might have done in these particulars plaintiff cannot

recover, and your verdict must be for the defendant.

33. The consent of the witness Grollin to the sale of

the insured cargo, as testified to by him, did not relieve

I)laintiff and its agents at Nome from its obligation at

that sale to do whatever might have been reasonably

possible to protect the defendant from unnecessary loss.

If, at that sale, plaintiff might have bought in the in-

sured cargo at a figure materially less than the value of

the cargo, and might have arranged for such purchase

and for the means of paying the purchase price, then it

was the duty of plaintiff and its agents at Nome to have

done these things, and if they failed to do so plaintiff

cannot recover, and your verdict must be for the de-

fendant.

The duty of plaintiff and plaintiff's agent in the par-

ticulars stated did not terminate until all reasonable
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possibility of their protecting defendant from unneces-

sary loss had passed.

The burden is upon the plaintiff to prove, that it could

not have prevented the sacrifice of the goods at the auc-

tion sale, if in fact they were sacrificed, and if plaintiff

bas failed to prove this it cannot recover, and your ver-

dict must be for the defendant.

34. If from the evidence you find that Omar J. Hum-

phrey was acting as the agent for plaintiff at Nome im-

mediately preceding the time of the sale, and at the time

of the sale, and that in his presence the witness Gollin

asked if there were any facilities at Nome for lightering

the "Sudden" cargo, and, in the presence of said Hum-

phrey, was told that there were no such facilities, and

this statement was untrue, and the said Humphrey was

then in possession of a lighterage plant which could and

should have been used for lightering said cargo, and

did not correct said false statement, if said statement

was false, then and in that case the consent of the wit-

ness Gollin to said sale does not affect the right of the

defendant to claim that said sale was unauthorized and

unnecessary.

35. In every marine insurance upon cargo a warranty

is implied that the ship upon which said cargo is carried

is seaworthy, and a ship is seaworthy only where it is

reasonably fit to perform the services and to encounter

the ordinary perils of the voyage contemplated by the

parties. If you find that the barkentine "Catherine

Sudden" was not seaworthy, that is, was not reasonably

fit to perform the services and to encounter the ordinary

perils of the voyage contemplated by the parties to the

policy, your verdict should be for the defendant.
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36. Where different portions of a voyage contem-

plated by a policy differ in respect to the things requisite

to make the ship seaworthy therefor, the warranty of

seaworthiness is not complied with unless, at the com-

mencement of each portion, the ship is seaworthy with

reference to that portion.

37. Unless the barkentine "Catherine Sudden" was

so constructed as to be reasonably fit to encounter and

survive the peril of ice in the Behring Sea under smch

circumstances and conditions as were to have been rea-

sonaby anticipated upon the voyage from San Francisco

to Nome, then she was not seaworthy; and if you so find,

your verdict must be for defendant

38. An insurer is not exonerated by the negligence of

of the insured, or of his agents, or others, but an insurer

is not liable for the wilful act of the insured.

If from the evidence you find that the plaintiff, as owner

of the "Catherine Suden," dispatched her upon the voy-

age to Nome, intending and with the understanding that

she should sail into the Behring Sea without regard to

the presence of ice therein, and that by reason of her con-

vstruction and condition she was not fit to go into that

sea and into the ice therein, and was likely to meet with

the accident which in fact befell her, then and in that

case your verdict must be for the defenidant.

39. In the navigation of the "Catherine Sudden" from

San Francisco to Nome the captain of said vessel was the

agent and representative of the plaintiff, and if he put

iis vessel into the ice knowing that she was not fit to go

into the ice and was likely to meet with the accident which

in fact befell her, plaintiff is responsible for what he did;
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and if you find, as already stated, that the master under

these circumstances put the vessel into the ice when he

should not have done so, then and in that case your ver-

dict must be for the defendant.

40. The plaintiff warranted to the defendant that the

''Catherine Sudden" was seaworthy, and every warranty

of seaiworthyness includes a warranty that the master is

competent.

If from the evidence you find that the "Catherine Sud-

den," under all the circumstances surrounding- her voyage

from San Francisco to Nome, and while in the Behriiig

Sea, and at the time she was put into the ice, was not pro])-

erly navigated, and that such failure to properly navigate;

the vessel was because of the incompetence of her master,

then and in that case your verdict should be for the de-

fendant.

41. If from the evidenceyoufind that the sale referred

to in the pleadings was, in fact, set aside, or vacated, tlunt

and in that case, as to plaintiff's claim for insurance upon

the cargo under deck, your verdict should be for de-

fendant.

42. The jury is charged that a statement by Mr. Davis,

the agent of the defendant, to the secretary of plaintifiE

that in his opinion defendant was liable, and to the effect

that he thought the loss ought to be paid, accompanied

by the further statement that by reason of his relation to

his re-insurers he could not pay the loss, does not amount

to an admission of liability and in no wise affects the

rights of the defendant in this case. If, under the in-

structions which the Court gives you, you are of the op-

inion that the defendant is not liable, you will so find,
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without regard to anj' statement of Mr. Davis to Mr.

Pennell.

The Court refused to give any instructions rec^uested

by defendant, as requested, and charged the jury as fol-

lows:

1. Gentlemen of the Jury : The policy sued on cover?

two classes of merchandise: the lighterage plant, carried

above deck, and the merchandise, including coal and lum-

ber, carried below deck. These two classes of property

are se])arately valued in the policy, that above deck being

valued at $3,000, and that below deck at |5,250. Where

such separate valuation is made, it amounts to separate

and distinct insurance upon each lot, so that, in consider-

ing the questions that arise, you are to treat these two

classes of property, with respect to the nature, extent or

proportion of the loss, as having been seperately insured.

2. The values stated in the policy are the values

agreed upon between the parties, and are binding and

conclusive between them in this action.

3. It does not appear that any injury or damage re-

sulted to the lighterage plant from the accident to the

"Catherine Sudden," or that the plaintiff suffered any

loss or damage, as to said plant, within the protection of

the policy, except in so far as plaintiff was compelled to

pay salvage for the towing of said lighterage plant from

the place of the accident to Nome. As to such loss, tlie

stipulation of the policy is to the effect that, in case of loss

or misfortune resulting from any peril insured against,

the insured is to sue, labor and travel and use all reason-

able and proper means for the security, preservation and

recovery of the property insured, for the expense of which

the insurer will contribute in proportion as the sum in-
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sured is to the whole sum at risk. The extent of the de

fendant's liability uuder this clause, as to the lighterage

plant, is such proportion of the cost of saving the plant

as the amount for which the plant was insured bore to its

valuation, as stated In the policy, which valuation is

|3,0O0. And with respect to said plant, if you find that

the "Catherine Sudden" was seaworthy for the voj'agc,

the plaintiff is entitled to recover the |2,500, paid for its

salvage, plus the reasonable value of the services rendere(i

by the launch and barge in the discharge of the "Corwin"

at Nome.

4. The accident to the vessel by which a hole was stov."

in her bow and she was almost submerged, was a peril of

the sea from which the cargo under deck would have been

lost, but for the intervention of the salvors who applied

themselves to the rescue. In this way, the vessel and car-

go came rightfully into the possession of the salvors, who

thereupon and after arriving at Nome with the vessel and

cargo, claimed the whole of such cargo under deck for sal-

vage service, and, so claiming, permanently deprived the

owners of said property.

5. There were no tribunals at Nome authorized to de-

termine the question of salvage, and no recognized au-

thority in that behalf other than the captain of the rev-

enue cutter then at that place, and who, acting as arbi-

ter in the matter, gave such cargo to the salvors, by whom

it was sold, and' thereby became and was a total loss to

plaintiff within the meaning of the law, and for this loss

the defendant is liable, unless the plaintiff' might, with

reasonable effort on its part, have arranged with the sal-

vors for an adjustment of the salvage claim and the de-

livery to it of the said cargo.
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6. It is the duty of a party insured under a contract

of marine insurance to make such efforts as are within

his power to reduce such loss, or losses, as may happen

within the protection of the policy, and if he fails in good

faith to do so, he forfeits any claim against his insured

that he would otherwise have.

7. The plaintiff's duly authorized agent at Nome was

Morine, whose authority was constituted by a formal

power of attorney, without any power of substitution.

Morine, being sick, undertook to constitute Humphrey

the plaintiff's agent in his, Morine's stead. It is not

claimed that Humphrey was in duty bound to advance

from his own funds money to satisfy the salvage claim,

or to borrow money therefor, and it does not appear that

such claim could be satisfied with less than the entire car-

go. The contention as to this is that Humphrey should

have made every reasonable effort to that end, and, being

without means belonging to plaintiff, should have en-

deavored to hyix)thecate the salved cargo for such pur-

pose. You may determine whether, under the circum-

stances, Humphrey was required to make such effort, and,

if so, whether the plaintiff is precluded in its right to re-

cover by his failure in that respect. In this connection,

you may consider the action taken by Gollin, the insurer's

agent, in acquiescing in what was done.

8. The defendant contends that the cargo in question

was not lost by a peril of the sea, but that it was wrong-

fully appropriated by the salvors, and in this respect it

is admitted by the plaintiff that some cargo was taken

from the vessel by the "Rube Richardson" and the "Pit-

cairn," and some coal by the "Corwin" ; but you will re-
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member that the vessel carried a general cargo, for mauy
consigTiees, and the cargo here in question is only that

part of her cargo consigned to the plaintitf.

9. If it were a defense available to the defendant that

the cargo was so taken out, as to which question I shali

instruct you hereafter, it would not be enough for the

defendant to show that some cargo had been so taken

out, but he must further show that the cargo so taken out

was this particular cargo here insured, and not some

other and different cargo. So, also, with respect to tiie

coal taken by the "Corwin."

10. It is further to be noted that, with respect to this

coal, there is some evidence tending to show that it wai*

used by the "Corwin" in making steam to enable her to

perform the salvage service. If so, it was sacrificed for

the common good, and 'was as much a loss by a peril of

the sea as if it had been thrown overboard to lighten the

ship and thus enable her to continue her voyage.

11. It does not appear what the proportion of the car-

go taken by the "Rube Richardson" and the "Pitcairn"

bore to the entire cargo under deck covered by this in-

surance. If it were in fact part of the cargo here in-

sured, and was but a small proportion thereof, so that,

notwithstanding it is saved, that which was lost yet ex

ceeded fifty per cent in value of the cargo insured, it

would not be a defense in this case; and likewise with the

coal, if the same had been used in performing the salvag*'

service. '

12. The law attaches to such an insurance as this

what is called a warranty of seaworthiness, that is, a

warranty that the ship is reasonably fit to perform the

service and to encounter the ordinary perils of the voy-
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age contemplated by the parties to the policy. It is not

required that the vessel shall be of the very best construc-

tion, or have the best equipment that modern science can

invent, but only that she shall be reasonably fit to per-

form the service. Neither is it required that she be fit

to encounter extraordinary perils, but only the ordinary

perils of the voyage.

13. It is admitted! that the "Catherine Sudden" was

seaworthy to perform the vojage to Nome in open water,

but the claim is that she was not fit to be put into the

floating ice of Behring Sea. It is claimed that plaintiff

sailed the vessel into such ice, and thereby endangered

its safety; that this was not good seamanship or proper

care; that, in the exercise of proper care, when ice was

encountered, the course of the vessel should have been

changed into open water until the danger from ice had

passed. These are questions of seamanship, and if con-

tact with Ke was a condition which depended upon the

discretion and seamanship of the Master, then it becomes

a question whether or not the ice is one of the ordinary

perils to be encountered on the voyage.

14. Neither the negligence of the Master nor that -f

the owner relieves the insurer. Nothing short of a will-

ful act of the insured would relieve the insurer. By

"willful act of the insured" is not meant an act intention-

ally or negligently done resulting in the loss of the in-

sured property, even though the negligence be gross, but

the a,ct must be one concurred by the insured with the cor-

rupt design of destroying the property, a thing n)t

claimed in this case.

If you find for the plaintiff, gentlemen, you will allow

it interest on whatever amount you find at the rate of 7%

from the first day of May, 1901.
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Defendant, at the conclusion of said charge, and while-

the jury were still at the bar, duly excepted in writing

to the refusal of the Court to give the instructions re-

quested by defendant, and to each separate refusal of the

Court to give each separate instruction requested by de-

fendant and to the giving of each instruction given by the

Court at the request of plaintiff, and to the giving of each

instruction which was in fact given, and its said excep-

tions and each of them were allowed by the Court.

After being instructed as aforesaid, the case was argueii

before the jury by the respective counsel. At the close

of the argument the jurj' retired for deliberation, and

thereafter returned a verdict for plaintiff in the sum (f

f9,194.84; and now, in furtherance of justice, and that

right may be done; the defendant presents the foregoing

as its bill of exceptions in this case, and prays that tiie

same may be settled, allowed and certified as provided

by law. VAN NESS & REDMAN,
Attorneys for Defendant.

It is stipulated and agreed that the foregoing bill of

exceptions is correct, but counsel for plaintiff objects to

the settlement of the same by the Court.

NATHAN H. FRANK,
Attorney for Plaintiff.

The foregoing bill of exceptions having been presented

in due time, and being correct, the same is hereby settled,

approved and allowed.

Dated this 10th day of July, 1903.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Piled July 10, 1903. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Cirouit Court of the United States, in and for the

Ninth Circuit, Northern District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

THE STANDARD MARINE INSUR-
ANCE COMPANY, LIMITED (a Cor-

I)oration),

Defendant.

Petition for Writ of Error.

The Standard Marine Insurance Company, Limited, a

corporation, the defendant in tlie above-entitled action,

feeling itself aggrieved by the verdict of the jury and the

judgment entered thereupon upon the 19th day of Decem-

ber, 1902, whereby it was adjudged that plaintiff have

and recover from defendant the sum of $9,194.84 and

costs in the sum of |106.10, comes now by Van Ness .V

Redman its attorneys, and petitions said Court for an

order allowing it, the said defendant, to prosecute a writ

of error to the United States Circuit Court of Appeals,

in and for the Ninth Circuit, under and according to the

laws of the United States in that behalf made and pro-

vided; and also that an order be made fixing the amount

of a supersedeas bond which the defendant shall give and

furnish upon said writ of error, and that upon the giv-

ing of such l>ond all further proceedings in this Court be

suspended, stayed, and superseded until the determina-
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tion of said writ of error by the said United States Cii-

cuit Court of Appeals in and for said Ninth Circuit.

And your petitioner will ever pray, etc.

THH STANDAKD MAlilNE INSURANCE COM-

PANY, LIMITED,

By VAN NESS & KEDMAN,
Its Attorneys.

In the Circuit Court of the United States, in and for the

Ninth Circuit, Northern District of California.

NOME BEACH LIGHTERAGE AND
\

TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

vs.

THE STANDARD MARINE INSUR-

ANCE COMPANY, LIMITED (a Cor-

poration),

Defendant.

Assignment of Errors.

Now comes The Standard Marine Insurance Company,

Limited, the defendant in the above entitled action, by

Van Ness & Redman, its attorneys, and specifies the fol-

lo^'ing as the errors upon which it will rely and which

it will urge upon its writ of error in the above entitled

action, to wit:

I.

That the Circuit Court of the United States in and for

the Ninth Circuit, Northern District of California, erred
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in overruling defendant's objection to the question pro-

pounded to the witness Jolm L. Panno: "Q. What was

the reply?"
'

II.

The said Court erred in denying defendant's motion to

strike out the following portion of tlie testimony of the

witness John L. Panno: "He," meaning Captain Tuttle,

"gave it all to the 'Corwin.' "

III.

The said Court erred in overruling defendant's objec-

tion to the question propounded to the witness W. S.

Davis: "(i. Are there any facts that you now know of^

or heard of vsince these proofs were furnished to you,

other and ditterent from the facts that were then within

j'our knowledge?"

IV.

The said Court erred in overruling defendant's objec-

tion to the question propounded to the witness W. 8.

Davis: "Q. In stating to these gentlemen that their

proofs of loss were sufficient and satisfactory, did the fact

that it was stated that Walter (xoUin had consented to

the sale have any effect on your judgment in the matter?''

V.

The said Court erred in overruling defendant's objec-

tion to the question proi>ounded to the witness W. S.

Davis: "Q. Mr. Davis, did you consider that the inter-

ests of your company were being attended to at Nome by

Walter Gollin?"
]

VI.

The said Court erred in denying defendant's motion to

strike out the following testimony given by the witness



vs. Nome Beach LUjhterage etc. Co. 337

W. S. Davis: "A. I did not know, at the time I received

notice of tlie loss, that Mr. Gollin was in Nome repre-

senting the underwriters. I did not attend the meeting

when Mr. Gollin was appointed agent, but hearing aftei'-

wards that he had been appointed' agent of the undei-

writers I was thoroughly satisfied with what he did.

VII.

The said Court erred in denying defendant's motion to

strike out the following testimony given by the witness

W. S. Davis : "A. Well, in my opinion we did."

VIII.

The said Court erred in overruling defendant's objec-

tion to the question projwunded to the witness W. S.

Davis: "Q. Did this company subseijueutly make an

abandonment of this cargo to you?"

IX.

The said Court erred in overruling defendant's objec-

tion to the Introduction in evidence of Plaintiff's Exhibit

No. 3, being a letter of W. W. Gollin to E. L. Woods.

X.

The said Court erred in overruling defendant's objec-

tion to the question propounded to the witness W. W. Gol-

lin : "Q. As such manager, I suppose, you had large ex-

perience in marine insurance matters'' ; and also erred in

refusing to strike out the testimony given by said witness

in answer to, or following upon the asking of said ques-

tion,

XI.

The said Court erred in overruling defendant's objec-

tion to the question propoundied to the witness Albert H.
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Herriman
: "Q. Let me ask you, Captain, if any particu-

lar consignee of that cargo had desired, and had all the

facilities, lighters and launches, at his disposal to go out

to the 'Catherine Sudden,' and had desired to go out and

pick out this particular cargo out of the hold of that ves-

sel, could he, or not, have done it within a reasonable

time?"

XII.

The said Court erred in denying defendant's motion to

strike out the following portion of the testimony of the

witness H. E. Pennell : "In response to this demand I was

informed by Mr. Davis that he considered the demand of

my company just, and that in all fairness we should re-

ceive our money under the policy. Then I asked him why

he did not pay it. He said that he would like to pay it,

and would pay it, if it were not for the fact that he had

reinsured a certain amount of the risk that he carried,

and if he paid the amount of our policy he would have in

some way to get it from the reinsurers for they had given

him to understand that if he paid it they would not p?y

him; and he said that he did not want to be out his mon-

ey, as he would have to be until he would, perhaps, have

to sue his reinsurers to get his money, and while he felt

that we should have it justly, for this reason he could not

pay it."

XIII.

The said Court erred in overruling defendant's objec-

tion to the admission in evidence of the miinutes of the

special meeting of the Board of Directors of plaintiff,

held June 22d, 1900, amd also to the letter following

the minutes, addressed to Captain Morine.
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XIV.

The said Court erred in overruling defendant's objec-

tion to the admission in evidence of the report of Cap-

tain Morine referred to in tlie testimony of the witness

H. E. Pennell.

XV.

The said Court erred in overruling defendant's objec-

tion to the admission in evidence of a communication

from. Mr. Humphrey with regard to his accounts and

transactions, referred to in the testimony of the wit-

nessi H. E. Pennell.

XVI.

The said Court erred in overruling defendant's objec-

tion to the question proipounded to the witness H. A.

Mason: "Q. With reference to the practice of sheath-

ing vessels for travel in the Behring Sea from here to

Nome, are they generally sheathed, or otherwise?"

XVII.

The said Court erred in overruling defendant's objec-

tion to the question propounded to the witness H. A.

Mason: "Q. With respect to a vessel that is conceded

to be seaworthy in open waters, w^^ould you regard her

just as seaworthy in the ice that is expected to be met

in Behring Sea in that season of the year, whether she

had sheathing or did not have sheathing?"

XVIII.

The said Court erred in refusing to direct the jury to

Dring in a verdict in favor of defendant.
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XIX.

The said Court erred in refusing to instruct the jury

that upon the claim of plaintiff for the amiounit insiured

upon the cargo under deck they should find in favor

of defendant.

XX.

The said Court erred in refusing to instruct the jury

that upon the claim of plaintiff for the amount insured

upon the cargo a'bove deck they should find in favor of

defendant.

XXI.

The said Court erred in refusing to give the following

instruction requested by defendant: "The policy in this

action sued on covered two classes of merchamdise, that

is, a certain lighterage plant shipped and carried upon

the barkentine "Catharine Sudden" albove deck, and cer-

tain merchanldise consisting of coal, lumiber, and other

articles shipped and carried upon said barkentine beloiw

deck. In relation to the first lot, to wit, the lighterage

plant, it does not appear that any injury or damage re-

sulted thereto from the accident to the barkentine men-

tioned in the complaint and referred to in the testi'

mony, or that plaintiff, as to said lighterage plant, suf-

fered any loss or damage wthin the protection of the

policy, except in so far as plaintiff was compelled to pay

salvage for the towing of said lighterage plant from the

place where the accident to the barkentine occurred

to its destination at Nome. The defendant is not liable

for the whole of the cost of saving the lighterage plant.

Its co'ntract with the plaintiff was to pay such propor-
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tion of the salvage cost as the' ara-oiint for which the

plant was insured, to wit, $3,000, bore to the value of

the plant. The defenidant does not deny that it is

liable to the extent named, and you may therefore find

a verdict in favor of plaintiff for such proportion of

the salvage cost upon the lighterage plant as the sum

insured, to wit, |3,0OO, bears to the value of that plant

at Nome ait the time of its arrival there. In arriving

at the value of the plant you will disregard the valua-

tion put upon the plant in the policy. For the purpose

of arriving at the value of the plant at Nome you may

talie into consiideratio-n all the fat'ts and circumstances

testified to in this case, from which our value may be

fairly and justly arrived at."

XXII.

The said Court erred in refusing to give the follow-

ing inlstruction requested by defendant: "Tlie burden is

upon the plaintiff to prove to you what the actual value

of the lighterage plant was. If from the testimony

in the case you are able to arrive at the actual value

of that plant, you may, as to this part of plaintiff's

claim, find for the plaintiff in an amount which will be

equal to the proportion that the insurance on the plant

bears to such value. But if plaintiff has not proven,

and you are not able from the evidenice to determine

the actual value, then, as to this part of plaintiff's

claim, I direct you that you can only find nominal dam-

ages. By nominal damages is meant a trifling sum,

as contradistinguished from a substantial s,vm>. A ver-
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diet for one dollar, for inistance, would be a verdict

for nominal damages. You will remem'ber that upon

this question of value the valuation in the policy is

not deterniinative of the actual value."

XXIII.

The said Court erred in refusing to give the following

instruction requested by defendant: "'The reasonable

value of the salvage service rendered by the Corwin

Company in rescuing the lighterage plant from the

position it was in iss an open question in this case. If

the jury is satisfied that f2,500 was more than that ser-

vice was worth, it may so find. The defendant carnnot

be held liable for a salvage payment in excess of the

reasonable value of the service rendered."

XXIV.

The said Court erred in refusing to give the following

instructiou requested by defendant: ^'Plaintiff cannot

recover from defendant any portion of the amount paid

by it to the salvors for the salvage of the lighterage

plant, or any portion of the value of such service, if,

in fact, said plant, or any m-aterial portion thereof, was

not, at the time that Captain Panno made his bargain

with the salvors to pay |2,500 for their towage into

Nome, in danger of being lost by reason of the acci-

dent to the "Sudden." If from the evidence you find

that at the time Captain Panno made his bargain with

the salvors for the towage of the lighterage plant into

Nome, that plant was not in danger of being wholly and
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totally lost, then and in that case your verdict should

be for the defendant."

XXV.

The said Court erred in refusing to give the following

instruction requested iby defendant: "In relation to the

insurance upon the cargo shipped under deck, and other

than the lighterage plant concerning which I have al-

ready charged you, I instruct you as follows: The plain-

tiff claim* and alleges that there was an actual total

loss of this merchandise, and has offered no evidence

tending to show what the actual loss was, if it was in

fact less than total. If, therefore, under the instruc-

tions which the Court gives, you find that the loss upon

this cargo, other than the lighterage plant, was not

total, then ami in that case your verdict must be for

the defendant."

XXVI.

The said Court eiTed in refusing to give the following

instruction! requested by defendant: "The defendant

did not undertake to pay any loss that plaintiff might

suffer by reason of injury to the cargo. The policy pro-

vides that it is not to pay anything ujjoni the cargo

shipped below deck unless the damage within the pro-

tection of the policy shall be equal to at least fifty per

cent of the value of such cargo. In the absentee of aver-

ment or proof fixing the loss at less than total, plaintiff,

is bound to establish a total loss, or fail, and if plaintiff

has not, under the instructions which the Court gives

you, established a total loss, your verdict must be for

the defendant."
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XXVIII.

The said Court erred in refusing to give the following

instruction requested 'by defendant: "I charge you, that

if the cargo shipped under deck, or any substantial part

of it, arrived at its intended port of destination, aind

was at saidj time of any substantial value, that then

and in that case there was not, as to said cargo, a total

losis, unless the sale at Nome at which said cargo was

sold was, in fact, the result of actual necessiity, and

could not have been avoided by any effort, or efforts,

on the part of plaintiff or its agent, or agents, at Nome;

and I charge you that the necessity of that sale is not

established by proof that the Corwin Company claimed

the whole property as salvors, or insisted that the prop-

erty should be sold at the time and place that it was

sold. If said sale could have been avoided by any rea-

sonable arrangement with the salvors, it was the duty

of plaintiff and plaintiff's agents to make such arrange-

ment, and the burden is upon plaintiff to sihow that

every reasonaible effort was made to accomplish this

end; and! if plaintiff has failed to make proof to this

effect, then and in that case you should find that saac'

sale was not a sale of necessity, and if you so find you

verdict should be for the defendant."

XXVIII.

The said Court erred in refusinig to give the following

instruction requested by defendant: "If the value of the

salvage service to the cargo under deck was less tha'

the whole value of such cargo when saved, it was the
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duty of tie agent of plaintiff at Noru-e to induce the

salvors to accept the I'easonable value of such salvage

service, and if such agent made no eifort to secure such

acceptance of such reasonable value, or otherwise tc

reduce the loss to the insured and to the defendant

as its insurer, plaintiff cannot recover, and your ver-

dict must be for the defendant."

XXIX.

The said Court erred in refusing to give the following

instruction requested by defendant: "In this connection

plaintiff alleges and claims a total loss. Under this

arverment and claim plaintiff must prove a total loss, or

fail. If from the evidence yon find that a portion of

the cargo shipped under deck and covered by the policy

sued on was not lost to plaintiff, but in fact came inti

the possession, of plaintiff at Nom-e, and that the ex-

pense to plaintiff in securing the possession and deli

ery to it of that portion of the cargo was materiall.

less than the value of said portion of said cargo in the

condition in which it was delivered to plaintiff, then

and in that case your verdict must be for the defend

ant."

XXX.

The said Court erred in refusing to give the follow-

ing instruction requested by defendant: "In reaching

your finding in this case as to whether the loss upom

the cargo under deck was, or was not, total, you cannot

take into consideration any estimate as to the value,

of the salvage service performed by the steamer 'Oor-



346 The IStandard Marine Insurance Co., Ltd.,

win.' The value of that service was not fixed by the

parties interested', and it is not shown that it has at

any time been fixed by any court. What the value of

that service was is not an issue upon this trial, and

caninot be collaterally determined in this case. Whether

the loss upon the cargo under deck was, or wais not,

total, depends upon other considerations than the value

of the salvage service, and must be determined by you

under the instructions which the Court gives you, with-

out regard to what the value of that service may have)

been."

XXXI.

The said Court erred in refusing to give the following

instruction requested by defendant: "I charge you, that

if from the facts and ciircumstances proven ini this case

you are satisfied and find that, with reasonable effort

upon the part of the plaintiff, the Nome Beach Lighter-

age and Transportation Company, an agreement might

have been reached with the salvors. The Corwin Trad-

ing Oom.pany, fixing the amount to be paid the Corwin

Company for salvin/g said cargo, and that the release

of said cargo by said salvors upon the payment of a

sum less than the value thereof could have been secured,

then and in that case you mnst find that the loss was

not total, and your verdict must be in favor of defend-

ant."

XXXII.

The said Court erred in refusing to give the following

instriiction requested by defendant: "It is the duty of

a party insured under a contract of m<arine insurance to
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make suoh efforts as are within his power to redute

such loss, or losses, as may happen within the protec-

tion of the policy, and if he fails in good faith to do so

he forfeits any claim against his insurer that he would

otherwise have."

XXXIII.

The said Court erred in refusing to give the follow-

ing instruction requested by defendant: "It was the

duty of the plaintiff in this case, the Nome Beach Light-

erage and Transportation Company, to have made such

efforts as were in its power, or the power of its agent

at Nome, to reduce the loss upon the cargo under deck

covered by defendant's policy. It was the duty of said

plaintiff to have procured, if possible, an arrangement

with the salvors fixing a reasonable amount for the sal-

vage services and for the payment thereof. It was

the duty of said plaintiff, if possible, to have arranged

for, and to have tendered to the salvors siich an amount

as the salvage service was reasonably worth, and to

have endeavored to have secured the acceptance of such

amount and the delivery over to plaintiff of the salved

cargo. Not only did the laiw enjoin upon the plaintiff

the doing of these things, but the policy especially pro^

vides that, and the plaintiff herein, the Nome Beach

Lighterage and Transportation Company, for itself, its

factors, servants and assigns, engaged and agreed, that

it would sue, labor, travel, and use all reasonable and

proper means for the security, presei-vation, relief and

recovery of the property insured, or any part thereof;

the insurer stipulating upon its part to contribute to
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any expeBse properly incurred' in tlie doing oif these

things, or any of them. If the plaintiff, through its

agent at Nome, failed to do the things above enumer-

ated, and, hairing the power to do so, made no effort

to have the amount justly payable for salvage service

fixed, and to secure the funds with which to make such

payment, and to secure the possession of said cargo,

then and in that case your verdict should be for the

defendant."

XXIV.

The said Court erred in refusing to give the following

instruction requested by defendant: "If from the evi-

dence you find that the cargo under deck upon the

'Catherine Sudden' and covered by the policy was, uponi

its arrival at Nome, of large value and commercially

available as collateral security for money to ibe bor-

rowed thereon, then and in that case it wais the duty

of plaintiff's agent at Nome to have m.ade reasonable

efforts to borrow such money upon such security a^

would have enaibled plaintiff toi have paid to the salvors

a reasonable charge for salvage service, if an agree-

ment for such reasoniable charge could have been se-

cured; and a failure upon the part of plaintiff, or its

agent, to do these things, if they could have been

done, would be a violation of plaintiff's obligations to

the defendant, and such failure, if such failure there

was, will, as to the cargo under deck, defeat plaintiff's

claim as against defendant."
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XXXV.

The said Court erred in refusing to give the following

instruction requested by defendant: "The burden is

upon the plaintiff to prove to you that it did, through

its agemt at Nome, use all proper and reasonably pos-

sible efforts to secure an arangement with the salvors

fixing the amount of the salvage charge and for the re-

lease of the salved cargo, anx;l if it has failed to prove

to you that it did use all such proper and reasonaibly

possible efforts then anid in that case your verdict

should be against plaintiff and in favor of defendant."

XXXVI.

The said Court ewed in refusing to give the following

instruction requested by defendant: "If the loss upon

the insui'ed cargo was, in fact, only partial, and not

total, such partial loss could not be converted into a

total loss because of the sale at Nome, unless the sale

itself was necessary and unless, in the conduct of the

sale, plaintiff's representatives at Nome took all rea-

sonably proper steps to secure the best obtainable

prices for the goods. If the sale itself was not neces-

sary, or if plaintiff's representatives before and at the

time of the sale did not take such st«ps as a reasonably

prudent man under similar circumstances should and

would have taken to secure the best obtainable prices

for the goods sold, then such sale did not make wtoat

would otherwise have been a partial loss, if in fact the

loss was only partial, into a total loss. And if, under

the instructions which the Court gives, you find that
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the loss was not total, your verdict should be for thv

defendant."

XXXVII.

The said Court erred in refusing to give the following

instruction requested by defendant: "The burden is

upon the claimant in this case, to wit, the plaintiff, to

show that the sale was necessary; that is, that claimant

could not, by doing what a reasonably prudent man hav-

ing his own interests in view, should and would do, have

avoided the selling of the goods under the circumstances

under which they were sold. The defendant is not

called upon to show that the sale was not necessary, but

the burden in that respect, as already stated, rests upon

the claimant; and if upon the whole case you find the

necessity of the sale unproven, your verdict upon that

I)()int must be in favor of defendant."

XXXVIII.

The said Court erred in refusing to give the following

instruction requested by defendant: "If, when the cargo

was sold, it was of a value materially in excess of the

price for which it was sold, and claimant would have

bought it in for that iirice, or for any price materially

less than its value, and had the means with which to buy

it in, or could have arranged for such money, it was its

duty to have done so, and if it failed to do this, and

neither claimant nor its agent at Nome took any steps

to this end and made no effort to get the property in

for the benefit of claimant and its insurer, then and in

that case it cannot recover and your verdict should be

for defendant."
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XXXIX.

The said Court erred in refusing to give the following

instructions requested by defendant: "If the cargo

owned by claimant sold at the auction at Nome were of

a value which, if the goods had been bought in by

claimant at the auction, would have been ample se-

curity for any advance which claimant might have made

in so buying them in, and such purchase within the

knowledge of claimant would have made a material re-

duction in the loss of claimant and of the defendant, and

claimant had, or could with reasonable effort have se-

cured, the amount necessary to have so bought tliem,

then and in that case claimant should have bought them

in. Its failure to do so under the circumstances detailed

would be a violation of claimant's duty and its obliga-

tion to defendant. Under such circumstances a party

insured loses his right to claim the insurance, and the

insurer is released."

XL.

The said Court erred in refusing to give the following

instruction requested by defendant: "Plaintiff is a cor-

poration with its principal oflSce and officers in this city.

It could only act at Nome through an agent or agents,

and whatever its agent or agents at Nome did or failed

to do the plaintiff did or failed to do. The agent of plain-

tiff at Nome, at the time of the arrival there of the

'Corwin' and 'Catherine Sudden,' was one Captain Mor-

ine, and the evidence establishes that Captain Morine

at that time was ill, and being ill requested one

Omar J. Humphrey to act for plaintiff in his place, and

that Captain Humphrey did undertake to do so. In case
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of a sudden emergency an agent has implied authority

to take such measures upon behalf of his principal as

the special circumstances of the case may seem to re-

quire, and under this rule if Captain Morine was ill and

unable to care for the interests of plaintiff resulting

from the arrival of the 'Catherine Sudden' and her cargo,

and was unable to then and there communicate with the

officers of the company plaintiff in San Francisco, and

the situation was one of emergency and required the

attention of some one for and on behalf of plaintiff, then

Captain Morine had the power to appoint Humphrey to

act for the plaintiff, and by such appointment Hum-

phrey became and was the agent of plaintiff, and what-

ever Humphrey did or omitted to do in relation to the

cargo of the 'Catherine Sudden' was the act or omission,

as the case might be, of plaintiff. If Humphrey, as

such agent, failed to do what plaintiff if at Nome should

have done to protect the interests of the insurer and to

reduce as far as possible defendant's loss growing out

of the wreck of the 'Catherine Sudden,' then and in that

case such failure was the failure of the plaintiff, and if

there was such failure within the rules laid down in

these instructions, then plaintiff cannot recover and

your verdict should be for the defendant,"

XLI.

The said Court erred ijn refusing to give the following

instruction requested by defendant: "In this case the

plaintiff claims an actual total loss. To constitute an

actual total loss there must be no rational hope and no

practical possibility of recovering possession of the
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property, for only when such hope and possibility have

ceased does a loss become an actual total loss."

XLII.

The said Court erred in refusing to give the following

instruction requested by defendant: "In this case

neither the fact that the salvors claimed the right to the

exclusive possession of the cargo, if in fact they did so

claim, nor the fact that they claimed the whole of the

cargo in payment for their salvage service, if they did

so claim, made a total loss, if, by any reasonable pos-

sibility, the plaintiff, or its agent at Nome, might by

negotiation have arranged with the salvors for their sal-

vage service and the redelivery to plaintiff of said cargo.

To make a loss total loss all reasonably practicable pos-

sibility of recovering the property must be gone. The

fact, if it be a fact, that after arranging and paying for

the services of the salvors, if this could have been done,

there would have remained a danger that the 'Sudden'

might be blown out to sea, such fact would not excuse

the plaintiff in this case from making all reasonable ef-

forts to arrange with the salvors for the payment of rea-

sonable salvage and the release of the property from the

possession of the salvors and from their lien for salvage

service. The mere fact that there was a possibility of

a subsequent disaster to the property would not excuse

the insured from doing what was reasonably necessary

to secure repossession of the property, if it was of a

value materially in excess of the amount for which it

could be redeemed from the salvage lien. It was the

duty of the insured to take such reasonable steps as were
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possible to make this redemption, and then to secure the

property against the possibility of further loss."

XLIIL

The said Court erred in refusing to give the following

instruction requested by defendant: "The mere fact that

the insured cargo was sold at auction at the time and

place testified to did not, in or of itself, make the loss

a total loss."

XLIV.

The said Court erred in refusing to give the following

instruction requested by defendant: "The taking and re-

taining of possession of the insured cargo by the salvors

did not make the loss a total loss. Salvors have the

legal right to retain the possession of property salved

until the payment to them of whatever may be due for

salvage service. But such taking and retention do not

make the loss a total loss."

XLV.

The said Court erred in refusing to give the following

instruction requested by defendant: "If salvors having

rightfully taken possession of salved property thereafter

wrongfully convert it to their own use, and the insured

is by such wrongful conversion deprived of the property,

the loss thus suffered is not within the protection of the

policy. Such conversion is, in effect, an embezzlement

of the property; and for such an embezzlement the in-

surer is not liable. If in this case the salvors having law-

ful possession of the insured cargo wrongfully converted

it to their own use, whether with or without the con-

sent of the captain, and by reason of such wrongful con-



V.9. Nome Beach Lighterage etc. Co. 355

version the property was lost, plaintiff cannot recover

for such loss. Such loss was not within the protection

of the policy, and defendant is not liable therefor."

XLVI.

The said Court erred in refusing to give the following-

instruction requested by defendant: "Upon the arrival

of the 'Ca therine Sudden' at Nome it became the duty of

the agent of plaintiff to do whatever might be necessary

to obtain possession of the property and to protect the

insurer from further unnecessary loss, and this without

regard to the refusal of the salvors to deliver possession

of the cargo to Captain Panno or in any other respect

to comply with Captain Panno's requests or suggestions;

and if such agent failed to do what, in this connection,

he reasonably might and should have done, plaintiff

cannot recover, and your verdict should be for the de-

fendant."

XLVII.

The said Court erred in refusing to give the following

instruction requested by defendant: "The consent of the

witness GoUin to the sale of the insured cargo at Nome,

as testified to by him, does not render necessary a find-

ing upon your part that the sale itself was necessary,

nor estop the defendant from claiming that it was not

necessary."

XLVIII.

The said Court erred in refusing to give the following

instruction requested by defendant: "The consent of the

witness Gollin to the sale of the insured cargo, as tes-

tified to by him, did not relieve the plaintiff and its

agents at Nome from the necessity of doing whatever
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was in their power to arrange with the salvors the value

of the salvage service, and for the payment thereof and

the recovery of tlie possession of the insured cargo, and

if they neglected to do what they might have done in

these particulars plaintiff cannot recover, and your ver-

dict must be for the defendant."

XLIX.

The said Court erred in refusing to give the following

instruction requested by defendant: "The consent of

the witness Gollin to the sale of the insured cargo, as

testified to by hini,did not relieve plaintiff and its agents

at Nome from its obligation at that sale to do whatever

might have been reasonably possible to protect the de-

fendant from unnecessary loss. If, at that sale, plain-

tiff might have bought in the insured cargo at a figure

materially less than the value of the cargo, and might

have arranged for such purchase and for the means of

paying the purchase price, then it was the duty of

plaintiff and its agents at Nome to have done these

things, and if they failed to do so plaintiff cannot re-

cover, and your verdict must be for the defendant.

The duty of plaintiff and plaintiff's agents in the par-

ticulars stated did not terminate until all reasonable

possibility of their protecting defendant from unneces-

sary loss had passed.

The burden is upon the plaintiff to prove, that it could

not have prevented the sacrifice of the goods at the auc-

tion sale, if in fact they were sacrificed, and if plaintiff

has failed to prove this it cannot recover, and your ver-

dict must be for the defendant." i
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L.

The said Court erred in refusing to give the following-

instruction requested by defendant: "If from the evi-

dence, you find that Omar J. Humphrey was acting as

the agent for plaintiff at Nome immediately preceding

the time of the sale, and at the time of the sale, and that

in his presence the witness Gollin asked if there were

any facilities at Nome for lightering the 'Sudden' cargo,

and, in the presence of said Humphrey, was told that

there were no such facilities, and this statement was un-

true, and the said Humphrey was then in possession of

a lighterage plant which could and should have been

used for lightering said cargo, and did not correct said

false statement, if said statement was false, then and in

that case the consent of the witness Gollin to said sale

does not affect the right of the defendant to claim that

said sale was unauthorized and unnecessary."

LI.

The said Court erred in refusing to give the following

instruction requested by defendant: "In every marine

insurance upon cargo a warranty is implied that the

ship upon which said cargo is carried is seaworthy, and

a ship is seaworthy only where it is reasonably fit to

perform the services and to encounter the ordinary

perils of the voyage contemplated by the parties. If

you find that the barkentine 'Catherine Sudden' was not

seaworthy, that is, was not reasonably fit to perform the

services and to encounter the ordinary perils of the voy-

age contemplated by the parties to the policy, your ver-

dict should be for the defendant."
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LII.

The said Court erred in refusing to give the following

instruction requested by defendant: "Where different

isortions of a voyage contemplated by a policy differ in

respect to the things requisite to malie the ship sea-

worthy therefor, the warranty of seaworthiness is not

complied with unless, at the commencement of each por-

tion, the ship is seaworthy with reference to that por-

tion."

LIII.

The said Court erred in refusing to give the following

instruction rquested by defendant: "Unless the barken-

tine 'Catherine Sudden' was so constructed as to be rea-

sonably fit to encounter and survive the peril of ice in

the Behring Sea under such circumstances and condi-

tions as were to have been reasonably anticipated upon

the voyage from San Francisco to Nome, then she was

not seaworthy; and if you so find, your verdict must be

for defendant."

LIV.

The said Court erred in refusing to give the following

instruction requested by defendant: "An insurer is not

exonerated by the negligence of the insured, or of his

agents, or others, but an insurer is not liable for the wil-

ful act of the insured.

If from the evidence you find that the plaintiff, as

owner of the 'Catherine Sudden,' dispatched her upon

the voyage to Nome intending and with the understand-

ing that she should sail into the Behring Sea without

regard to the presence of ice therein, and that by reason

of her construction and condition she was not fit to go
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into that sea and into the ice therein, and was likely

to meet with the accident which in fact befell her, then

and in that case your verdict must be for the defend-

ant."

LV.

The said Court erred in refusing to give the following

instruction requested by defendant: "In the navigation

of the 'Catherine Sudden' from San Francisco to Nome

the captain of said vessel was the agent and representa-

tive of the plaintiff, and if he put his vessel into the ice

knowing that she was not fit to go into the ice and was

likely to meet with the accident which in fact befell her,

plaintiff is responsible for what he did; and if you find,

as already stated, that the master under these circum-

stances put the vessel into the ice when he should not

have done so, then and in that case your verdict must be

for the defendant."

LVI.

The said Court erred in refusing to give the following

instruction requested by defendant: "The plaintiff war-

ranted to the defendant that the 'Catherine Sudden'

was seaworthy, and every warranty of seaworthiness in-

cludes a warranty that the master is competent.

If from the evidence you find that the 'Catherine Sud-

den,' under all the circumstances surrounding her* voy-

age from San Francisco to Nome, and while in the Behr-

ing Sea, and at the time she was put into the ice, was

not properly navigated, and that such failure to prop-

erly navigate the vessel was because of the incompe-

tence of her master, then and in that case your verdict

should be for the defendant."
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LVII.

The said Court en-ed in refusing to give the following

instruction requested by defejidant: "If, from the evi-

dence, you find that the sale referred to in the pleadings

was, in fact, set aside, or vacated, then and in that case,

as to plaintiff's claim for insurance upon the cargo under

deck, your verdict should be for defendant."

LVIII.

The said Court erred in refusing to give the following

instruction requested by defendant: "The jury is charged

that a statement by Mr. Davis, the agent of the defend-

ant, to the secretary of plaintiff that in his opinion de-

fendant was liable, and to the effect that he thought the

loss sought to be paid, accompanied by the further state-

ment that by reason of his relation to his reinsurers he

could not pay the loss, does not amount to an admission

of liability and in no wise affects the rights of the de-

fendant in this case. If, under the instructions which

the Court gives you, you are of the opinion that the de-

fendant is not liable, you will so find, without regard to

any statement of Mr. Davis to Mr. Pennell."

LIX.

The said Court erred in instructing the jury as fol-

lows : "The policy sued on covers two classes of merchan-

dise: the lighterage plant carried above deck, and the

merchandise, including coal and lumber, carried below

deck. These two classes of property are separately val-

ued in the policy, that above deck being valued at $3,000,

and that below deck at f5,250. Where such separate vaj-

uation is made, it amounts to separate and distinct in-

surance upon each lot, so that, in considering the ques-
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tions that arise, you are to treat these two classes of prop-

erty, with respect to the nature, extent, or proportion of

the loss, as having been separately' insured."

LX.

The said Court erred in instructing the jury as follows:

"The values stated in the policy are the values agreed up-

on between the parties, and are binding and conclusive

between them in this action."

LXI.

The said Court erred in instructing the jury as follows

:

"It does not appear that any injury or damage resulted

to the lighterage plant from the accident to the 'Catherine

Sudden,' or that the plaintiff suffered any loss or dam-

age as to said plant within the protection of the policy,

except in so far as plaintiff was compelled to pay sal-

vage for the towing of said lighterage plant from the

place of the accident to Nome. As to such loss, the stipula-

tion of the policy. is to the effect that, in case of loss ov

misfortune resulting from any peril insured against, the

insured is to dve, labor and travel, and use all reason-

able and proper means for the security, preservation and

recovery of the property insured, for the expense of which

the insurer will contribute in proportion as the sum in-

sured is to the whole sum at risk. The extent of defend-

ant's liability under this clause, as to the lighterage plant,

is such proportion of the cost of saving the plant as the

amount for which the plant was insured bore to its valu-

ation, as stated in the policy, which valuation is |3,0flfl.

And with respect to said plant, if you find that the 'Cath-

erine Sudden' was seaworthy for the voyage, the plain-

tiff is entitled to recover the f2,500 paid for its salvage,
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plus the reasonable value of the services rendered by the

launch and barge in the discharge of the 'Corwin' at

Nome."

LXII.

The said Court erred in instructing the jury as fel-

lows: "The accident to the vessel by which a hole was

stove in her bow and she was almost submerged, was a

peril of the sea. from which the cargo under deck would

have been lost but for the intervention of the salvors who

applied themselves to the rescue. In this way the vessel

and cargo came rightfully into the possession of the sal-

vors, who thereupon and after arriving at Nome with the

vessel and cargo, claimed the whole of such cargo under

deck for salvage service, and, so claiming, permanently

deprived the owners of said property."

LXIII.

The said Court erred in instructing the jui*y as fol-

lows: "There were no tribunals at Nome authorized to

determine the question of salvage, and no recognized au-

thority in that behalf other than the captain of the rev-

enue cutter then at that place, and who, acting as arbiter

in the matter, gave such ,cargo to the salvors, by whom it

was sold, and thereby became and was a total loss to

plaintiff within the meaning of the law, and for this loss,

the defendant is liable, unless the plaintiff might, witli

reasonable effort on its part, have arranged with the sal-

vors for an adjustment of the salvage claim and the de-

livery to it of the said cargo."

LXIV.

The said Court erred in instructing the jury as fol-

lows : "It is the duty of a party insured under a contract
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of marine insurance to make such efforts as are within

his power to reduce such loss, or losses, as may happen

within the protection of the policy, and if he fails in goo^l

faith to do so, he forfeits any claim against his insured

that he would otherwise have."

LXV.

The said Court erred in instructing the jury as follows

:

"The plaintiff's duly authorized agent at Nome was

Morine, whose authority was constitutedi by a formal

power of attorney, without any power of substitution.

Morine, being sick, undertook to constitute Humphrey

the plaintiff's agent in his, Moriue's, stead. It is wi
claimed that Humphrey was in duty bound to advance

from his own funds money to satisf}' the salvage claim,

or to borrow money therefor, and it does not appear that

such claim could be satisfied with less than the entire

cargo. The contention as to this is that Humphrey

should have made evers' reasonable eifort to that end, and,

being without means belonging to plaintiff, should have

endeavored to hypothecate the salved cargo for such pur-

pose. You may determine whether, under the circum-

stances, Humphrey was required to make such effort,

and, if so, whether the plaintiff is precluded in its right

to recover by his failure in that respect. In this connec-

tion you may consider the action taken by Gollin, the in-

surer's agent, in acquiescing in what was done."

LXVI.

The said Court errefl in instructing the jury as follows:

"The defendant contends that the cargo in question was

not lost by a peril of the sea, but that it was wrongfully

appropriated by the salvors, and in this respect it is ad-
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niitted by the plaintiff that some cargo was taken from

the vessel by the 'Kube Richardson' and the 'Pitcaim,'

and! some coal by the 'Corwin,' but you will remember

that the vessel carried a general cargo, for many con-

signees, and the cargo here in quesition is only that part

of her cargo consigned to the plaintiff."

LXVII.

The said Court erred in instructing the jury as follows

:

"If it were a defense available to the defendant that the

cargo was so taken out, as to which question I shall in-

struct you hereafter, it would not be enough for the de-

fendant to show that some cargo had been so taken out,

but he must further show that the cargo so taken out

was this particular cargo here insured, and not some

other and different cargo. So, also, with respect to the

coal taken by the 'Cbrwin.' "

LXVIII.

The said Court erred in instructing the jury as follows-.

"It is further to be noted that, with respect to this coal,

there is some evidence tending to show that it was used

by the 'Corwin' in making steam to enable her to perform

the salvage service. If so, it was sacrificed for the com-

mon good', and was as much a loss by a peril of the sea

as if it had been thrown overboard to lighten the ship

and thus enable her to continue her voyage."

LXIX.

The said Court erred in instructing the jurj' as follows

:

"It does not apjDear what the proportion of the cargo

taken by the 'Rube Richardson' and the 'Pitcaim' bore

fo the entire cargo under deck covered by this insurance.
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If it were, in fact, part of the cargo liere insured, and was

but a small proportion thereof, so that, notwithstanding

it is saved, that which was lost yet exceeded fifty per cent

in value of the cargo insured, it would not be a defense

in this ease; and likewise with the coal, if the same had

been used in performing the salvage service."

LXX.

The said Court erred in instructing the jury as follows

:

"The law attaches to such an insurance as this what is

called a warranty of seaworthiness, that is, a warranty

that] the ship is reasonably fit to perform the service and

to encounter the ordinary perils of the voyage contem-

plated by the parties to the policy. It is not required

that the vessel shall be of the very best construction, or

have the best equipment that modern science can invent,

but only that she shall be reasonably fit to perform the

service. Neither is it required that she be fit to encounter

extraordinary perils, but only the ordinary perils of tbv!

voyage."

LXXI.

The said Court erred in instructing the jury as follows

:

"It is admitted that the 'Catherine Sudden' was sea-

worthy to perform the voyage to Nome in open water,

but the claim is that she was not fit to be put into the

floating ice of Behring Sea. It is claimed that plaintifT

sailed the vessel into such ice, and thereby endangered

its safety; that this was not good seamanship or proper

care; that, in the exercise of proper care, when ice was

encountered, the course of the vessel should have been

changed into open water until the danger from ice had

passed. These are questions of .seamanship, and if con-
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tact with ice was a iconditiou which depended upon the

discretion and seamanship of the master, then it becomes

a question whether or not the ice is one of tlie ordinary

perils to be encountered on the voyage."

LXXII.

The said Court erred in instructing the jury as follows

:

"Neither the negligence of the master nor that of the

owner relieves the insurer. Nothing short of a willful

act of the insured would relieve the insurer. By 'willful

act of the insured' is not meant an act intentionally or

negligently done, resulting in the loss of the insured prop-

erty, even though the negligence be gross, but the act must

be one concurred by the insured with the corrupt design

of destroying the property, a thing not claimed in this

case."

LXXIII.

The said Court erred in entering the judgment herein

in favor of plaintiff and against defendant.

VAN NESS & REDMAN,
Attorneys for Defendant.
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In the Circuit Court of the United States, in and for the

Ninth Circuit, Northern District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY (a

Corporation
)

,

PlaintifE,

vs.

THE STANDARD MARINE INSUR-

ANCE COMPANY, LIMITED (a Cor-

poration
)

,

Defendant.

Order Allowing Writ of Error.

Upon motion of tlie attorneys for the defendant in tii(^

above-entitled action, and upon tlie filing of the foregoing

petition for writ of error and assignment of errors

:

It is ordered, that a writ of error as prayetl for in said

petition be allowed, and that the amount of the super-

sedeas bond to be given by defendant upon said writ of

error be, and the same is hereby fixed at, the sum of fif-

teen thousand (15,000) dollars; and that upon the giv-

ing of said bond all further proceedings in this Court be

suspended, stayed and superseded pending the determi-

nation of said writ of error by the United States Circuit

Court of Appeals in and for the Ninth Circuit.

Dated, June 16, 1903.

WM. W. MORROW,
Circuit Judge.

[Endorsed]: Filed June 16th, 1903. Southard Hoff-

man, Clerk.
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In the Clrouit Court of the United States, in and for th<:

Ninth Circuit, Northern District of California.

NOME BEACH LIGHTEKAGE AND '

TKANSPORTATION COMPANY (a \

Corporation), I

Plaintiff, /

vs.

THE STANDARD MARINE INSUR-j
ANCE COMPANY , LIMITED, OF

'

LIVERPOOL, ENGLAND (a Corpo-

ration )

,

Defendant.

Bond on Writ of Error.

Know all men by these pn^ents, that we. The Standard

Marine Insurance Company, Limited, of Liverpool, En<f-

land, a corporation, as principal and the Fidelity and Do-

posiit Company of Maryland a corporation, as surety,

are held and firmly boundi unto the plaintiff in the above-

entitled action in the sum of fifteen thousand (15,000)

dollars, to which payment well and truly to be made we

bind ourselves and each of us, jointly and severally, and

our and eacli of our successors, represntatives and as-

signs, firmly by these presents.

Sealed with our seals and dated this 17th day of June.

1903.

Whereas the above-named defendant, The Standard Ma-

rine Insurance Company, Limited, of Liverpool, England,

is about to sue out a writ of error to the United States

Circuit Court of Appeals in and for the Ninth Circuit

to reverse the judgment entered in the above-entitled ai •

tion in favor of the plaintiff therein and against the de-
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fendant therein, for the sum of nine thousand one hun-

dred and ninety-four and 84-100 (9,194.84) dollars and

costs in the sum of one hundred and six and 1 0-100 ( 10(i.

10) dollars:

Now, therefore, the condition of this obligation is such,

that, if the above-named The Standaixl Marine Insurance

Company, Limited, of Liverpool, England, a corporation

shall prosecute such writ of error to effect, and answer,

all damages and costs if it shall fail to make good its

plea, then this obligation shall be void; otherwise to re-

main in full force and virtue.

STANDARD MARINE INSURANCE COMPANY

OF LIVERPOOL, ENGLAND,
By J. D. SPREOKELS,

FIDELITY AND DEPOSIT COMPANY OF

MARYLAND,

[Corporate Seal] By EDWARD D. MARTIN,

Its Attorney in Fact.

Approved.

WM. W. MORROW,
Circuit Judge.

POWER OF ATTORNEY.

Know all Iklen by these Presents, that the Fidelity

and Deposit Company of Maryland, by Tho«. A. Whelan,

its vice-president, and Thos. L. Berry, its assistant sec-

retary, in pursuance of a certain resolution duly passed

by the board of directors of said company at a regular

meeting of that body held on the 6th day of July, 1898,

a copy of which is hereto attached, does hereby nomi-

nate, constitute and appoint Edward D. Martin, its
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true and lawful agent and attorney in fact, to wskv

execute, seal and deliver for and on its behalf as surety,

and as its act and deed any and all bonds or under-

takings. Anid the execution of such bonds and under-

takings in pursuance of these presents, shall be as bind-

ing upon said Com.pany, as fully and ajmply, to all in-

tents and purposes, as if such bond had been dwly exe-

cuted and acknowledged by the regularly elected' offi-

cers of the company at its office in Baltimore, Mary-

land, in their own proper persons.

In witness whereof the said Thos. A. Whelan, vice-

president, and Thos. L. Berry, assistant secretary, have

hereunto subscribed their names and affixed the cor-

porate seal of the said Fidelity and Deposit Company

of Maryland, this 20th day of April, A. D. 1903.

Attest:

THOS. A. WHEILAN,

Vice-President.

[Seal] THOS. L. DERE.Y,

Asst. Secretary.

At a regular meeting of the Board of Directors of

the Fidelity and Deposit Oompamy of Maryland, held

at its office in the City of Baltimore, State of Mary-

land, on the 6th day of July, 1S98, the following resolu-

tion was unanimously adopted, to wit:

"Whereas, it frequently- becomes necessary for a rep-

resentative of the comtpany to execute a bond on behalf

of the company, which, for lack of time or some other

cause, it is impossible to have executed by the regu-

larly elected officers of the company;
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"Therefore be it resolved, that the President, or

either of the vice-presidents, by and with the concur-

rence of the secretary or assistant secretary, is hereby

authorized to empower any representaitive of the com-

pany to execute, on behalf of the company, any bond

which the company m-ight execute through its duly

elected officers."

We, Thos. A. Whelan, vice-president, and Thos. L.

Berry, assistant secretary, of the Fidelity and Deposit

Company of Maryland, hereby certify that the foregoing

is a true copy taken from the recoixls of pi'oceedings

of the Board of Directors of the Fidelity and Deposit

Company of Maryland.

In testimony whereof, we have hereunto subscribed

our names as vice-president, and assistant secretary,

respectively, and affixed the corporate seal of the Fi-

delity and Deposit Company of Maryland, this 20th day

of April, A. D. 19€8.

THOS. A. WHELAN,
Vice-president.

[Seal] THOS. L. BERRY,

Asst. Secretary.

State of Maryland,

City of Baltimore.

On this 2(>th day of April, A. D. 1903, before the sub-

scriber, a notary public of the State of Maryland, in

and for the city of Baltim.ore, duly commissioned and

qualified, came Thos. A. Whelan, vice-president, and

Thos. L. Berry, assistant secretary of the Fidelity and
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Deposit Company of Maryland, to me personally knotwtf

to 'be the individuals and officers described in, and who

executed' the preceding power of attorney, and the

each acknowledged the execution of the same, and

beinig by me duly sworn, severally and each for himself

deposeth and saith, that they are the said officers of the

company aforesaid, and that the seal affixed to the pre-

ceding instrument is the corporate seal of said comtpany,

and that the said corporate seal and their signatures

as such officers were duly affixed and siuibscribed to the

said instrument by the authority and direction of the

said corporation.

In testimony whereof I have hereunto set my hand

and affixed my official seal, at the city of Baltimore,

the day and year first above written.

[Seal] FRED. S. AXTELL,

Notary Public.

[Endorsed]: Bond on Writ of Error. Filed June 18,

1903. Southard Hoffman, Clerk. By W. S. Beaizley,

Deputy Clerk.
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III the Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

NOME BEACH LIGHTERAGE AND
TEANSPOKTATION OOMPANY (a

Corporation),

Plaintiff,

vs.

No. 13,097.

THE STANDARD MARINE INSUR-f

ANCE COMPANY, LIMITED, of

Liverpool, England (a Corporation),

Defendant,
j

Clerk's Certificate to Record.

I, Southard Hoffman, Clerk of the Circuit Court of

the United States, Ninth Judicial Circuit, Northern Dis-

trict of California, do hereby certify the foregoing three

hundred and twenty-nine (329) pages, nttmbered from-

1 to 329, inclusive, to be a full, true and correct copy

of the record and the proceedings in the above and

therein entitled cause, as the same remains of record

and on file in the office of the clerk of said court, and

that the same constitute the return to the annexed

writ of error.

I further certify that the cost of the foregoing return

to writ of error is .f204.20, that said amount was paid

by the defendant's attorneys, and that the original

writ of error and original citation issued herein are

hereto aoniexed.
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In testimony whereof, I have hereunto set my hand,

and affixed the seal of said Circuit Court, this 7th day
of August, A. D. 1903.

[Seal] SOUTHARD HOFFMAN,
Oerk of United States Circuit Court, Ninth Judi-

cial Qrcuit, Northern District of CaJifornia.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States—to the Honorable,

the Judges of the Circuit Court of the United States

for the Ninth Circuit, Northern District of Califor-

nia, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the

said Circuit Court, before you, or som« of you, between

The Standard Miarine Insurance Company, Limited, of

Liverpool, England, a corporation, plaintiff in' error,

and the Nome Beiach Lighterage and Transportation

Company, a corporation, defendant in error, a manifest

error hath happened, to the great damage of the said

The Standard Marine Insurance Company, Limited, of

Liverpool, England, plaintiff in error, as by its com-

plaint appears.

We, being willing that error, if any hath been^ should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-
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ings aforesaid, with all things concerninig the same, to

the United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the city of San Francisco, in the State of Cali-

fornia, on the 17th day of July next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being insipected, the

said Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right, and

accordinig to the laws and CTistoniis of the United States,

should be done.

Witness, the Honorable MELVILLE W. FULLER.

Chief Justice of the United States, the 18th day of

June, in the year of our Lord one thousand niine hun-

dred and three.

[Seal] SOUTHARD HOFFMAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed by

WM. W. MORROW,
Judge.

Service of within writ and receipt of a copy thereof

is hereby admitted this 18th day of June, 1903.

NATHAN H. FRANK,

Attorney for Defendant in Error.

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of Cajifornia.

The record and all proceedings of the plant whereof

mention is within made, with all things touching the
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same, we certify under the seal of our said Court, to

the United States Circuit Court of Appeals for the

Nintth Cii'cuit, within mentioned at the day and place

within contained, in a certain schedule to this writ an-

nexed as within we are commanded.

By the Court.

[Seal] SOUTHARD HOFFMAN,
Clerk.

[Endorsed]: Original. Xo. 13,097. Circuit Court of

the United States, Ninth Circuit, Northern District of

California. The Standard Marine Ins. Co., Plaintiff in

Error, ys. Nome Beach L. & T. Co., Defendant in Error,

Writ of ElTor. Filed June 18, 1908. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The Presidenlt of the United States, to Nome Beach

Lighterage and Transportation Company, a Cor-

poration, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuiit, to be holden at the City of San Fran-

cisco, in the State of California, within thirty days fron;

the date hereof, pursuant to a, writ of error in tb«

clerk's office of the Qrcuit Court of the United' States,

for the Northern District of California wherein The
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Standard Marine Insurance Company, Limited, of Liver-

pool, England, a corporation, is plaintiff in error and;

you are defendant in error, to show cause, if any there

be, why the judgment rendered against the said plain-

tiff in error, as in the said writ of error mentioned,

should not be corrected, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable WILLIAM W. MORROW.^

United States Oiri^'uit Judge for the Ninth Judicial Cir

cuit, at San Francisco, this 18th day of June, A. D»

1903.

WM. W. MORROW,
United States Circuit Judge.

Service of the within citation, by copy, admitted thia

18th day of June, A. D. 1903.

NATHAN H. FRANK,
Attorney for Defendant in Error.

[Endorsed]: Original. No. 13,097. In the Circuit

Court of the United States for the Ninth Orcuit, North-

ern District of California. The Standard Marine Ins

Co., Ltd., vs. Nome Beach L. & T. Co. Otation. Filed

June 18, 1903. Southard Hoffman, Qerk. By. W. B.

Beaizley, Deputy Clerk.

[Endorsed]: No. 979. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Standard

Marim? Insurance Company, Limited, of Liverpool, Eng-
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land (a Corporation), Plaintiff in El'Tor, vs. Noone Beach,

Lighterage an/d Transportation Company (a Corpora-

tion), Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States Circuit Court for

the Northern District of California.

I'^iled Auoust 11, 1903.

F. D. MONOKTON,

Clerk.







No. 979

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

THE STANDARD MARINE IN-

SURANCE COMPANY, Limited,

OF Liverpool, England (a Corpora-

tion),

Plaintiff in Error,

vs.

NOME BEACH LIGHTERAGE &
TRANSPORTATION COMPANY
(a Corporation),

Defendant in Error.

SEC 18 1303 \

Brief of Plaintiff in Error.

Error to the Circuit Court of the United States

for the Northern District of California.
X

VAN NESS & REDMAN, >

f

Attorneysfor Plaintiff in Error.

1





UiNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

THE STANDAKD MARINE INSURANCE
COMPANY, LIMITED, of Livekpool,

England (a coeporation),

Plaintiff in Error, ,

vs.

NOME BEACH LIGHTERAGE ANDI
TRANSPORTATION COMPANY (a cor-'

poration), Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

Statement of the Case.

In April of 1900, defendant in error dispatched the

barkentine "Catherine Sudden " from San Francisco to

Nome, Alaska, laden with a miscellaneous cai'go shipped

by various parties in San Francisco and consigned to

various persons at Nome. The vessel was owned by de-

fendant in error. Laden upon her, and belonging to

and shipped by defendant in error to itself, was a miscel-

laneous assortment of merchandise and a lighterage



plant (for use at Nome) consisting of a steam launch and

two lighterage scows.

May 2d, 1900, plaintiff in error issued to defendant in

error its policy of insurance covering upon the consigned

merchandise of the latter $5,250 and upon its lighterage

plant $3,000. The policy provided that the risk there-

under was " to cease at ship's tackle, or thirty days after

arrival at destination"; that the adventure upon the

insured property or interest should begin "from and

immediately following the loading thereof on board said

vessel at San Francisco, as aforesaid, and so shall con-

tinue and endure until thirty days after arrival or at

ship's tackle at Cape Nome aforesaid." (Trans., p. 18.)

In accepting the policy the defendant in error engaged

for itself, its factors, servants and assigns " to sue, labor

and travel, and use all reasonable and proper means for

the security, preservation, relief and recovery of the

property insured, or any part thereof; and also to use all

proper and legal means to recover, through general

average or otherwise, from the parties interested in Ves-

sel, Freight or Cargo, either or all, any sums due the

property insured or its owners, on account of sacrifices,

losses or expenses incurred for the general safety or the

common good." To the charges, if any, so incurred the

underwriter agreed to contribute in proportion as the

sum insured was to the whole sum at risk. (Trans., p.

19.)

Touching tlie liability of plaintiff in error in the event

of loss, the policy provided that all merchandise not ex-

cepted under the memorandum clause was warranted by

the insured free from particular average and partial loss.



unless occasioned by stranding, sinking, fire, collision, or

other extraordinar}' peril insured against, and amounting

to fifty per cent, or more on the sound value of the whole

shipment at the port of delivery, and that such loss

should be settled on the principles of salvage loss with

benefit of salvage to the insurer. (Trans., p. 20.) To

make the case one in which, in view of this warranty, a

recovery could be claimed, defendant in error alleged

an actual total loss.

The complaint alleges that while the "Sudden" was

proceeding upon the voyage, the whole of the insured

merchandise and the lighterage plant were lost by perils

of the sea, to the damage of the defendant in error in the

full sum insured. The story of the so-called loss is set

forth in the testimony of Captain Panno (Trans., p. 265

et seq.), and is subtantially as follows:

The "Sudden" sailed from San Francisco (April 28th,

1900) under the command of Captain John Panno.

About June 1st she went through the Unimak Pass

and into the Behring Sea. Within from two to three

days after getting out of Unimak Pass ice was

sighted on the lea beam. The sea was full of ice, some

of the pieces about level with the water and some of

them eight or ten feet high. The vessel was sailed right

on and into the ice, at times surrounded and shut in, and

then, as the ice broke away, making her course through

open leads in ice ahead. The vessel was not sheathed

or otherwise specially prepared to encounter ice.

Struggling to make her way through one of the leads,

she struck against the ice, and her port bow was stove

in. Captain Panno signaled for help, and two vessels



then within hailing distance, the "Richardson" and the

"Pitcairn," came to his assistance. With a view to

lightening the "Sudden," the "Pitcairn" and "Richard-

son," with the consent of Captain Pauno, took out of the

"Sudden" and removed to the "Pitcairn" and "Richard-

son" about ten tons of stuff, principally provisions. The

bulk of this was taken from the insured shipment of de-

fendant in error. The next day the steamer "Corwin"

came along, and undertook to get the "Sudden" and her

cargo out of the ice and into Nome. Captain Panno

made no arrangement with them concerning the salvage

service to the vessel, and none concerning the cargo,

except the insured lighterage plant. As to this, the cost

of the salvage service was fixed at |2,500, and pursuant

to the agreement then effected the launch and lighters

were delivered at Nome to defendant in error.

Defendant in error was represented at Nome by one

Morine, who, as its agent, had general charge of its

business. Prior to the time of the arrival of the " Cor-

win" with the " Sudden" and her cargo and the launch

in tow, Morine had been ill. Anticipating his inability

to look after the interests of defendant in error, Morine

had appointed one Omar J. Humphrey to take charge of

the vessel and cargo, and otherwise, in connection there-

with, to represent defendant in error. Humphrey ac-

cepted this appointment, and did upon the arrival of the

" Corwin" and her tow, take upon himself the represen-

tation of defendant in error in all particulars connected

with that business. He arranged for the payment of the

$2,500 stipulated to be paid for the salvage of the light-

erage plant, and took possession of the latter. Under



date of June 11th, 1900, Humphrey, writing as the agent

of defendant in error to Mr. Pennell, Secretary of de-

fendant in error, advised the latter of his appointment

by Morine, of the agreement for the payment of $2,500

to the "Corwin" people as salvage upon the launches

and lighter, and of his payment of that sum and the de-

livery over to him of the lighterage plant. He further

advised Mr. Pennell that he would hold the lighters and

launch until advised that the draft had been paid, and

that he would in the meantime keep them employed as

much as possible, their earnings to be placed against the

indebtedness. He expressed the hope that the indebted-

ness would be wiped out in a very short time. (Trans.,

pp. 162-4.) That this hope was well founded appears

from the statement of Captain Morine who, writing to

defendant in error, under date of June 24th, 1900—just

thirteen days subsequently—said: "Captain Humph-

rey has been keeping the boat and lighter employed

constantly, and we have about $1,000 to our credit now."

(Trans., p. 155.)

With the consent and approval of agent Humphrey a

survey was held upon the "Sudden," and it was recom-

mended that she be sold, and she was sold. Upon the

demand of the Captain of the " Corwin," agent Hum-
phrey consenting, the miscellaneous cargo upon the

" Sudden " was put up at auction and sold. The sale

was by manifest lots. The portion of the cargo shipped

by defendant in error to itself and sold at this sale con-

sisted of 150 tons of coal, 6000 feet of lumber, 10

anchors and chain, and a miscellaneous lot of provisions,

groceries, liquors, etc. These goods were knocked
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down for $530, aud this money was taken by the

"Corwin " people, and has been, so far as we are advised,

appropriated to their own use. The auction was held in

Kome, and the sale was, as we have said, by manifest

lots, the goods remaining in the hold of the vessel

anchored off the beach, without examination as to quantity

or condition, or otherwise, by the buyers, and without

opportunity to examine. Neither Humphrey, the agent

of defendant in error, nor Captain Panno, the command-

er of the vessel, or any other person connected with the

defendant in error, took any steps or made any effort to

secure an agreement with the salvors fixing a proper sal-

vage charge, or to secure the unloading and delivery of

the goods of defendant in error, subject to a sal-

vage lien in favor of the salvors, or for the un-

loading of the goods prior to the sale, in order that the

most advantageous prices might be obtained upon the

sale, or with a view to the buying in of the goods if there

were not buyers at fair prices. No step was taken and

nothing was done to minimize the loss. It is in evidence

that, at the time of the sale, coal was worth at Nome
approximately $100 per ton. To have lightered it from

ship to shore was worth |18.00 per ton. (Trans., pp.

108-9.) Of the 150 tons covered by the policy sued on

and consigned to defendant in error, the agent of de-

fendant in error bought in 100 tons, paying therefor $4

per ton. Of this purchase, Morine informed defendant

in error by letter under date of August 4th (Trans., pp.

169-170), and for this same coal, so Morine in the same

communication informs us (Trans., pp. 170-1), Humphrey

obtained $60 per ton.



From the foregoing statement of facts it will be seen

that, with the exception of the merchandise belonging

to defendant in error, which was taken on board the

steamer "Corwin" and the ships "Pitcairn" and "Rich-

ardson," the whole of the insured cargo arrived in specie

at destination, and that the loss claimed by defendant in

error grows out of its sale at Nome under the circum-

stances detailed. Whether, under those circumstances,

the so-called loss was one insured against, that is, was

one caused by " a peril of the sea," is one of the ques-

tions for decision by this Court. And another is

whether or not, in view of the absence of any kind of

effort upon the part of the agents of defendant in eri'or

at Nome to "sue and labor" for the reduction of the

damage, there is any liability upon the part of the plain-

tiff in error.

Another point upon which we challenge the correct-

ness of the verdict and judgment grows out of a ruling of

the Court concerning the effect of the policy valuation of

the launch and lighters upon the liability of plaintiff

in error for the $2,500 salvage service payment.

We have already called attention to the policy pro-

vision imposing upon the insured, its agents and servants,

the obligation to "sue, labor, and use all reasonable and

proper means for the security, preservatio)i, relief, and

recovery of the property insured." To the charge of that

kind of expense it is provided that the plaintiflf in error

should " contribute in proportion as the sum insured is to

the whole amount at risk." (Traus., p. 19.) The policy

valuation of the lighterage plant was $3,000, and the

salvage service payment was $2,500. For the whole of



this latter sum, with interest, the plaintiff in error was,

under the sue and labor clause, liable, unless for other

reasons to be presently discussed not liable at all, if, as

to such character of payment, the policy valuation was

controlling. The learned trial judge held that the

valuation was controlling, and the whole $2,500 with

interest is, under this ruling, included in the verdict.

Our contention is, that in calculating the proportion of

the |2,500 for which plaintiff in error could be held, if

liable at all for this item, the actual value of the launch

and lighters at Nome, and not the policy valuation,

should have been taken as the basis of the calculation.

As we have said, the ruling of the Court was against us

upon this point, and this ruling we challenge as error.

Another and important question for decision is this:

Is an insurer liable for a loss resulting from the taking of

a known and apparent risk, which the captain navigat-

ing the vessel, a skillful mariner, should have under-

stood and avoided? In other words, the loss claimed in

this case liaving resulted from the deliberate putting of

an unsheathed vessel into the ice of Behriug Sea, the

injury which was suffered being one that was to have

been fairly anticipated, can the plaintiff in error be

held accountable for that loss? The learned Circuit

Judge held that the willful, although unnecessary, as-

sumption of a known risk does not relieve the insurer

from liability. We contend that the law, both upon

precedent and principle, is otherwise.

There were certain rulings of the Court upon the ad-

mission and rejection of testimony which were excepted

to, which we will more particularly notice later on.



ASSIGNMENT OF ERRORS.
The assignment of errors is to be found in the tran-

script of record, p. 335 et seq.

SPECIFICATION OF ERRORS.

1. The Court erred in refusing upon request of plain-

tiff in error, to direct the jury to bring in a verdict in

favor of defendant."

2. The Court erred in refusing to charge the jury, as

requested by phdntiff in error, as follows: (Trans., p.

311.)

"Upon the claim of jilaintiff for the amount insured

upon the cargo under deck, the jury is directed to find

in favor of defendant."

3. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

311.)

"Upon the claim of plaintiff for the amount insured

upon the cargo above deck, the jury is directed to find

in favor of defendant."

4. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

311.)

"The policy in this action sued on covered two

classes of merchandise, that is, a certain lighterage plant

shipped and carried upon the barkentine 'Catherine Sud-

den' above deck, and certain merchandise consisting of

coal, lumber and other articles shipped and carried upon

said barkentine below deck. In relation to the first lot,

to wit, the lighterage plant, it does not appear that any

injury or damage resulted thereto from the accident to
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the barkentine mentioned in the complaint and referred

to in the testimony, or that plaintiff, as to said lighterage

plant, suffered any loss or damage within the protection

of the policy, except in so far as plaintiff was compelled

to pay salvage for the towing of said lighterage plant

from the place where the accident to the barken-

tine occurred to its destination at Nome. The de-

fendant is not liable for the whole of the cost of saving

the lighterage plant. Its contract with the plaintiff

was to pay such proportion of the salvage cost as the

amount for which the plant was insured, to wit, $3000,

bore to the value of the plant. The defendant does not

deny that it is liable to the extent named, and you may

therefore find a verdict in favor of plaintiff for such pro-

portion of the salvage cost upon the lighterage plant as

the sum insured, to wit, $3000, bears to the value of

that plant at Nome at the time of its arrival there. In

arriving at the value of the plant you will disregard the

valuation put upon the plant in the policy. For the

purpose of arriving at the value of the plant at Nome
you may take into consideration all the facts and circum-

stances testified to in this case, from which such value

may be fairly and justly arrived at."

5. The Court erred in refusing to charge the jury, as

requested by plaintiff in error, as follows: (Trans., p.

312.)

"The burden is upon the plaintiff to jirove to you

what the actual value of the lighterage plant was. If

from the testimony in the case you are able to arrive

at the actual value of that plant, you may, as to this

part of plaintiff's claim, find for the plaintiff in an
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amount which will be equal to the proportion that the

insurance on the plant bears to such value. But if

plaintiff has not proven, and you are not able from the

evidence to determine the actual value, then, as to this

part of plaintiff's claim, I direct you that you can only

find nominal damages. By nominal damages is meant

a trifling sum, as contradistinguished from a substan-

tial sum. A verdict for one dollar, for instance, would

be a verdict for nominal damages. You will remember

that upon this question of value the valuation in the pol-

icy is not determinative of the actual value."

6. The Court erred in refusing to charge the jury, as

requested by plaintiff in error, as follows: (Trans., p.

313.)

"The reasonable value of the salvage service ren-

dered by the Corwin Company in rescuing the lighterage

plant from the position it was in is an open question

in this case. If the jury is satisfied that $2,500 was

more than that service was worth, it may so find. The

defendant cannot be held liable for a salvage payment in

excess of the reasonable value of the service rendered."

7. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: {Trans., p.

813.)

"Plaintiff cannot recover from defendant any por-

tion of the amount paid by it to the salvors for the sal-

vage of the lighterage plant, or any portion of the value

of such service, if, in fact, said plant, or any material

portion thereof, was not, at the time that Captain Panno

made his bargain with the salvors to pay $2,500 for their

towage into Nome, in danger of being lost by reason of
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the accident to the 'Sudden.' If from the evidence

you find that at the time Captain Pauno made his bargain

with the salvors for the towage of the ligliterage plant into

Nome, that plant was not in danger of being wholly and

totally lost, then and in that case your verdict should be

for the defendant."

8. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

313.)

"In relation to the insurance upon the cargo

shipped under deck, and other than the lighterage plant

concerning which I have already charged you, I instruct

you as follows:

"The plaintiff claims and alleges that there was an

actual total loss of this merchandise, and has offered

no evidence tending to show what the actual loss was, if

it was in fact less than total. If, therefore, under the in-

structions which the Court gives, you find that the

loss upon this cargo, other than the lighterage plant, was

not total, then and in that case your verdict must be for

the defendant."

9. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

314.)

"The defendant did not undertake to j^ay any loss

that plaintiff might suffer by reason of injury to the

cargo. The policy provides that it is not to pay any-

thing upon the cargo shipped below deck unless the

damage within the protection of the policy shall be

equal to at least fifty per cent. of the value of such cargo.

In the absence of averment or proof fixing the loss at less
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than total, plaintiff is bound to establish a total loss, or

fail, and if plaintiff has not, under the instructions which

the Court gives you, established a total loss, your verdict

must be for the defendant."

10. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

314.)

" I charge you, that if the cargo shipped under

deck, or any substantial part of it, arrived at its in-

tended port of destination, and was at said time of any

substantial value, that then and in that case there was

not, as to said cargo, a total loss, unless the sale at

Nome at which said cargo was sold was, in fact, the

result of actual necessity, and coald not have been

avoided by any effort, or efforts, on the part of plaintiff

or its agent, or agents, at Nome; and I charge you that

the necessity of that sale is not established by proof

that the Corwin Company claimed the whole property,

as salvors, or insisted that the property should be sold

at the time and place that it was sold. If said sale could

have been avoided by any reasonable arrangement with

the salvors, it was the duty of plaintiff and plaintiff's

agents to make such arrangement, and the burden is upon

plaintiff to show that every reasonable effort was made to

accomplish this end; and if plaintiff has failed to make

proof to this effect, then and in that case you should find

that said sale was not a sale of necessity, and if you so

find your verdict should be for the defendant."

11. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

315.)
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" If the value of the salvage service to the cargo

under deck was less than the whole value of such cargo

when saved, it was the duty of the agent of plaintiff at

Nome to induce the salvors to accept the reasonable

value of such salvage service, and if such agent made

no effort to secure such acceptance of such reasonable

value, or otherwise to reduce the loss to the insured and

to the defendant as its insurer, plaintiff cannot recover,

and your verdict must be for the defendant."

12. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

315.)

" In this connection plaintiff alleges and claims a

total loss. Under this averment and claim plaintiff must

prove a total loss, or fail. If from the evidence you find

that a portion of the cargo shipped under deck and cov-

ered by the policy sued on was not lost to plaintiff, but

in fact came into the possession of plaintiff at Nome, and

that the expense to plaintiff in securing the possession

and delivery to it of that portion of the cargo was mate-

rially less than the value of said portion of said cargo in

the condition in which it was delivered to plaintiff, then

and in that case your verdict must be for the defend-

ant."

13. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

316.)

" In reaching your finding in this case as to

whether the loss upon the cargo under deck was, or was

not, total, you cannot take into consideration any esti-

mate as to the value of the salvage service performed by
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the steamer 'Corwin.' The value of that service was not

fixed by the parties interested, and it is not shown that it

has at any time been fixed by any court. What the

vahie of that service was is not an issue upon this trial,

and eannot be collaterally determined in this case.

Whether the loss upon the cargo under deck was, or was

not, total, depends upon other considerations than the

value of the salvage service, and must be determined by

you under the instructions which the Court gives you

without regard to what the value of that service may

have been."

14. The Court erred in refusing to charge the jury,

as requested by plaintiff in eiTor, as follows: (Trans., p.

316.)

" I charge you, that if from the facts and circum-

stances proven in this case you are satisfied and find

that, with reasonable effort upon the part of the plaintiff,

the Nome Beach Lighterage and Transportation Com-

pany, an agreement might have been reached with the

salvors, the Corwin Trading Company, fixing the amount

to be paid the Corwin Company for salving said cargo

and that the release of said cargo by said salvors upon

the payment of a sum less than the value thereof could

have been secured, then and in that ease you must find

that the loss was not total, and your verdict must be in

favor of defendant."

15. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

317.)

"It is the duty of a party insured under a contract

of marine insurance to make such efforts as are within
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his power to reduce such loss, or losses, as may happen

within the protection of the policy, and if he fails in good

faith to do so he forfeits any claim against his insurer that

he would otherwise have."

16. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

317.)

" It was the duty of the plaintiff in this case, the

Nome Beach Lighterage and Transportation Company,

to have made such efforts as were in its power, or the

power of its agent at Nome, to reduce the loss upon the

cargo under deck covered l)y defendant's policy. It was

the duty of said plaintiff to have procured, if possible, an

arrangement with the salvors fixing a reasonable

amount for the salvage services and for the payment

thereof. It was the duty of said plaintiff, if possible,

to have arranged for, and to have tendered to the sal-

vors such an amount as the salvage service was reason-

ably worth, and to have endeavored to have secured the

acceptance of such amount and the delivery over to

plaintiff of the salved cargo. Not only did the law en-

join upon the plaintiff the doing of these things, but the

policy especially provides that, and the plaintiff herein,

the Nome Beach Lighterage and Transportation Com-

pany, for itself, its factors, servants and assigns, en-

gaged and agreed, that it would sue, labor, travel and

use all reasonable and proper means for the security,

preservation, relief, and recovery of the property in-

sured, or any part thereof; the insurer stipulating upon

its part to contribute to any expense properly incurred

in the doing of these things or any of them. If the plain-
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tiff, through its agent at Nome, failed to do the things

above enumerated, and having the power to do so, made

no efitort to have the amount justly payable for salvage

service fixed, and to secure tlie funds with which to make

such payment, and to secure the possession of said cargo,

then and in that case your verdict should be for the de-

fendant."

17. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Ti-ans., p.

318.)

"If from the evidence you find that the cargo

under deck upon the 'Cathei'ine Sudden' and covered by

the policy was, upon its arrival at Nome, of large value

and commercially available as collateral security for

money to be borrowed thereon, then and in that case it

was the duty of plaintiff's agent at Nome to have made

reasonable efforts to borrow such money upon such se-

curity as would have enabled plaintiff to have paid to

the salvors a reasonable charge for salvage service, if

an agreement for such reasonable charge could have

been secured; and a failure upon the part of plaintiff,

or its agent, to do these things, if they could have been

done, would be in violation of plaintiff's obligation to

the defendant, and such failure, if such failure there was,

will, as to the cargo under deck, defeat plaintiff's claim

as against defendant."

18. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

318.)

"The burden is upon the plaintiff to prove to you

that it did, through its agent at Nome, use all proj^er
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and reasonably possible efforts to secure an arrange-

ment with the salvors fixing the amount of the salvage

charge and for the release of the salved cargo, and if it

has failed to prove to you that it did use all such proper

and reasonably possible efforts, then and in that case

your verdict should be against plaintiff and in favor of

defendant."

19. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

319.)

" If the loss upon the insured cargo was, in fact,

only partial, and not total, such partial loss could not be

converted into a total loss because of the sale at Nome,

unless the sale itself was necessary and unless, in the

conduct of the sale, plaintiff's representatives at Nome
took all reasonably proper steps to secure the best obtain-

able prices for the goods. If the sale itself was not nec-

essary, or if plaintiff's representatives before and at the

time of the sale did not take such steps as a reasonably

prudent man under similar circumstances should and

would have taken to secure the best obtainable prices for

the goods sold, then such sale did not make what would

otherwise have been a partial loss, if in fact the loss was

only partial, into a total loss. And if, under the instruc-

tions which the Court gives, you find that the loss was

not total, your verdict should be for the defendant."

20. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

319.)

"The burden is upon the claimant in this case, to

wit, the plaintiff, to show that the sale was necessary;
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that is, that claimant could not, by doing what a reason-

ably prudent man having his own interests in view,

should and would do, have avoided the selling of the

goods under the circumstances under which they were

sold. The defendant is not called upon to show that the

sale was not necessary, but the burden in that respect, as

already stated, rests upon the claimant; and if upon the

whole case, you find the necessity of the sale unproven,

your verdict upon that point must be in favor of de-

fendant."

21. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

319.)

" If when the cargo was sold it was of a value

materially in excess of the price for which it was sold,

and claimant could have bought it in for that price, or

for any price materially less than its value, and had the

means with which to buy it in, or could have arranged

for such money, it was its duty to have done so, and if it

failed to do this, and neither claimant nor its agent at

Nome took any steps to this end and made no effort to

get the property in for the benefit of claimant and its

insurer, then and in that case it cannot recover and your

verdict should be for defendant."

22. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

320.)

"If the cargo owned by claimant sold at the auc-

tion at Nome were of a value which, if the goods had

been bought in by claimant at the auction, would have

been ample security for any advance which claimant
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might have made in so buying them in, and such pur-

chase within the knowledge of claimant would have made

a material reduction in the loss of claimant and of the

defendant, and claimant had, or could with reasonable

effort have secured, the amount necessary to have so

bought them, then and in that case claimant should have

bought them in. Its failure to do so, under the circum-

stances detailed, would be a violation of claimant's duty

and its obligation to defendant. Under such circum-

stances a party insured loses his right to claim the in-

surance and the insurer is released."

23. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

320.)

"Plaintiff is a corporation with its principal office

and officers in this city. It could only act at Nome

through an agent or agents, and whatever its agent or

agents at Nome did or failed to do, the plaintiff did or

failed to do. The agent of plaintiff at Nome, at the time

of the arrival there of the 'Corwin' and 'Catherine

Sudden,' was one Capt. Morine, and the evidence es-

tablishes that Capt. Morine at that time was ill, and

being ill requested one Omar J. Humphrey to act for

plaintiff in his place, and that Capt. Humphrey did un-

dertake to do so. In case of a sudden emergency an

agent has implied authority to take such measures upon

behalf of his principal as the special circumstances of

the case may seem to require, and under this rule, if

Captain Morine was ill and unable to care for the inter-

ests of plaintiff resulting from the arrival of the 'Cath-

erine Sudden,' and her cargo, and was unable to then
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and there communicate with the officers of the company

plaintiff in San Francisco, and the situation was one of

emergency and required the attention of someone for

and on behalf of plaintiff, then Captain Morine had the

power to appoint Humphrey to act for the plaintiff, and

by such ajipointment Humphrey became and was the

agent of plaintiff, and whatever Humphrey did or

omitted to do in relation to the cargo of the 'Catherine

Sudden' was the act or omission, as the case might be,

of plaintiff. If Humphrey, as such agent, failed to do

what plaintiff if at Nome would have done to protect the

interests of the insurer and to reduce as far as possible

defendant's loss growing out of the wreck of the 'Cath-

erine Sudden' then and in that case such failure was

the failure of the plaintiff, and if there was such fail-

ure within the rules laid down in these instructions, then

plaintiff" cannot recover and your verdict should be for

the defendant."

24. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

321.)

" In this case the plaintiff claims an actual total

loss. To constitute an actual total loss there must be no

rational hope and no practicable possibility of recover-

ing possession of the property, for only when such hope

and possibility have ceased does a loss become an actual

total loss."

25. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

322.)
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"In this case neither the fact that the salvors

claimed the right to the exclusive possession of the

cargo, if in fact they did so claim, nor the fact that they

claimed the whole of the cargo in payment of their sal-

vage service, if they did so claim, made a total loss, if,

by any reasonable possibility, the plaintiff, or its agent

at Nome, might by negotiation have arranged with the

salvors for their salvage service and the re-delivery to

plaintiff of said cargo. To make a loss a total loss all

reasonably practical possibility of recovering the prop-

erty must be gone. The fact, if it be a fact, that after

arranging and paying for the services of the salvors, if

this could have been done, there would have remained

a danger that the 'Sudden' might be blown out to sea,

such fact would not excuse the plaintiff in this case from

making all reasonable efforts to arrange with the sal-

vors for the payment of reasonable salvage and the re-

lease of the property from the possession of the salvors

and from their lien for salvage service. The mere fact

that there was a possibility of a subsequent disaster to

the property would not excuse the insured from doing

what was reasonably necessary to secure repossession of

the property, if it was of a value materially in excess of

the amount for which it could be redeemed from the sal-

vage lien. It was the duty of the insured to take such

reasonable steps as were possible to make this redemp-

tion, and then to secure the property against the possi-

bility of further loss."

26. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

322.)
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" The mere fact that the insured cargo was sold at

auction at the time and place testified to did not, in or

of itself, make the loss a total loss."

27. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans.,

p. 323.)

"The taking and retaining of possession of the

insured cargo by the salvors did not make the loss a

total loss. Salvors have the legal right to retain the pos-

session of property salved until the payment to them of

whatever may be due for salvage service. But such

taking and retention do not make the loss a total loss."

28. The Court erred in refusing to charge the jury,

as required by plaintiff in error, as follows: (Trans.,

p. 323.)

" If salvors having rightfully taken possession of

salved property thereafter wrongfully convert it to their

own use, and the insured is by such wrongful conversion

deprived of the property, the loss thus suffered is not

within the protection of the policy. Such conversion is,

in effect, an embezzlement of the property; and forsuch

an embezzlement the insurer is not liable. If in this

case the salvors having lawful possession of the insured

cargo wrongfully converted it to their own use, whether

with or without the consent of the captain, and by rea-

son of such wrongful conversion the property was lost,

plaintiff cannot recover for such loss. Such loss was not

within the protection of the policy, and defendant is not

liable therefor."

29. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans.,

p. 323.)
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" Upon the arrival of the * Catherine Sudden ' at

Nome it became the duty of the agent of i^laintiff to do

whatever might be necessary to obtain possession of the

property and to protect the insurer from further unneces-

sary loss, and this without regard to the refusal of the

salvors to deliver possession of the cargo to Captain

Panno or in any other respect to comply with Cap-

tain Panno's requests or suggestions; and if such agent

failed to do what, in this connection, he reasonably migl)t

and should have done, plaintifl cannot recover, and your

verdict would be for the defendant."

30. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans.,

p. 324.)

"The consent of the witness Gollin to the sale of

the insured cargo at Nome, as testified to by him, does

not render necessary a finding upon your part that the

sale itself was necessary, nor estop the defendant from

claiming that it was not necessary."

31. Tlie Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans.,

p. 324.)

" The consent of the witness Gollin to the sale of

the insured cargo, as testified to by him, did not relieve

the plaintifi and its agents at Nome, from the necessity

of doing whatever was in their power to arrange with

the salvors the value of the salvage service, and for the

payment thereof and the recovery of the possession of

the insured cargo, and if they neglected to do what they

might have done in these particulars plaintiff cannot

recover, and your verdict must be for the defendant."
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32. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans.,

p. :^24.)

"The consent of the witness Gollin to the sale of

the insured cargo, as testified to by him, did not relieve

plaintiff and its agents at Nome from its obligation at

that sale to do whatever might have been reasonably

possible to protect the defendant from unnecessary loss.

If, at that sale, plaintiff might have bought in the

insured cargo at a figure materially less than the value

of the cargo, and might have arranged for such purchase

and for the means of paying the purchase price, then it

was the duty of plaintiff and its agents at Nome to have

done these things, and if they failed to do so plaintiff

cannot recover, and your verdict must be for the de-

fendant.

"The duty of plaintiff and plaintiff's agent in the par-

ticulars stated did not terminate until all reasonable

possibility of their protecting defendant hiiu unneces-

sary loss had passed.

"The burden is upon the plaintiff to prove, that it could

not have prevented the sacrifice of the goods at the auc-

tion sale, if in fact they were sacrificed, and if plaintiff

has failed to prove this it cannot recover, and your ver-

dict must be for the defendant."

33. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

325.)

"If from the evidence you find that Omar J. Hum-
phrey was acting as the agent for plaintiff at Nome im-

mediately preceding the time of the sale, and at the time
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of the sale, and that in his presence the witness GoUin

asked if there were any facilities at Nome for lightering

the 'Sudden' cargo, and in the presence of said Hum-
phrey, was told that there were no such facilities, and

this statement was untrue, and the said Humphrey was

then in possession of a lighterage plant which could and

should have been used for lightering said cargo, and

did not correct said false statement, if said statement

was false, then and in that case the consent of the wit-

ness Gollin to said sale does not affect the right of the

defendant to claim that said sale was unauthorized and

unnecessary."

34. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

325.)

" In every marine insurance upon cargo a warranty

is implied that the ship upon which said cargo is carried

is seaworthy, and a ship is seaworthy only where it is

reasonably fit to perform the services and to encounter

the ordinary perils of the voyage contemplated by the

parties. If you find that the barkentine ' Catherine

Sudden' was not seaworthy, that is, was not reasonably

fit to perform the services and to encounter the ordinary

perils of the voyage contemplated by the parties to the

policy, your verdict should be for the defendant."

35. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

326.)

" Where different portions of a voyage contem-

plated by a policy differ in respect to the things requisite

to make the ship seaworthy therefor, the warranty of
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seaworthiness is not complied with unless, at the com-

menceraeut of each portion, the ship is seaworthy with

reference to that portion."

36. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

326.)

"Unless the barkentine 'Catherine Sudden' was

so constructed as to be reasonably fit to encounter and

survive the peril of ice in the Behring Sea under such

circumstances and conditions as were to have been rea-

sonably anticipated upon the voyage from San Francisco

to Nome, then she was not seaworthy; and if you so find,

your verdict must be for defendant."

37. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

326.)

"An insurer is not exonerated by the negligence

of the insured, or of his agents, or others, but an insurer

is not liable for the wilful act of the insured.

" If from the evidence you find that the plaintiff, as

owner of the ' Catherine Sudden,' dispatched her upon

the voyage to Nome, intending and with the understand-

ing that she should sail into the Behring Sea without re-

gard to the presence of ice therein, and that by reason of

her construction and condition she was not fit to go into

that sea and into the ice therein, and was likely to meet

with the accident which in fact befell her, then and in

that case your verdict must be for the defendant."

39. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

326.)
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"In the navigation of the ' Catherine Sudden ' from

San Francisco to Nome the captain of said vessel was the

agent and representative of the plaintiff, and if he put

Ins vessel into the ice knowing that she was not fit to go

into the ice and was likely to meet with the accident which

in fact befell her, plaintifi is responsible for what he did;

and if you find, as already stated, that the master under

these circumstances put the vessel into the ice when he

should not have done so, then and in that case your ver-

dict must be for the defendant."

40. The Court erred in refusing to charge the jury,

as requested by plaintifi in error, as follows: (Trans., p.

327.)

The plaintiff warranted to the defendant that the

'Catherine Sudden' was seaworthy, and every warranty

of seaworthiness includes a warranty that the master is

competent.

"If from the evidence you find that the 'Catherine

Sudden,' under all the circumstances surrounding her

voyage from San Francisco to Nome, and while in the

Behring Sea, and at the time she was put into the ice,

was not properly navigated, and that such failure to prop-

erly navigate the vessel was because of the incompetence

of her master, then and in that case your verdict should

be for the defendant."

41. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

327.)

" If from the evidence you find that the sale re-

ferred to in the pleadings was, in fact, set aside, or

vacated, then and in that case, as to plaintiff's claim for



29

insurance upon the cargo under deck, your verdict

should be for defendant."

42. The Court erred in refusing to charge the jury,

as requested by plaintiff in error, as follows: (Trans., p.

327.)

"The jury is charged that a statement by Mr.

Davis, the agent of the defendant, to the secretary of

plaintiff, that in his opinion defendant was liable, and to

the effect that he thought the loss ought to be paid, ac-

companied by the further statement that by reason of his

relation to his re-insurers he could not pay the loss, does

not amount to an admission of liability and in no wise

affects the rights of the defendant in this case. If,

under the instructions which the Court gives you, you

are of the opinion that the defendant is not liable, you

will so find, without regard to any statement of Mr. Davis

to Mr. Peanell."

43. The Court erred in charging the jury, as follows:

" The policy sued on covers two classes of mer-

chandise: the lighterage plant, carried above deck, and

the merchandise, including coal and lumber, carried be-

low deck. These two classes of property are separately

valued in the policy, that above deck being valued at

$3000, and that below deck at $5250. Where such sep-

arate valuation is made, it amounts to separate and dis-

tinct insurance upon each lot, so that, in considering the

questions that arise, you are to treat these two classes of

property, with respect to the nature, extent or proportion

of the loss, as having been separately insured." (Trans.,

p. 328.)
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44. The Court erred in charging the jury, as follows:

" The values stated in the policy are the values

agreed upon between the parties, and are binding and

conclusive between them in this action." (Trans., p.

328.)

45. The Court erred in charging the jury, as follows:

" It does not appear that any injury or damage re-

sulted to the lighterage plant from the accident to the

'Catherine Sudden,' or that the plaintiff suffered any

loss or damage, as to said plant, within the protection of

the policy, except in so far as plaintiff was compelled to

pay salvage for the towing of said lighterage plant from

the place of the accident to Nome. As to such loss, the

stipulation of the policy is to the effect that, in case of loss

or misfortune resulting from any peril insured against,

the insured is to sue, labor and travel and use all reason-

able and proper means for the security, preservation and

recovery of the property insured, for the expense of which

the insurer will contribute in proportion as the sum in-

sured is to the whole sum at risk. The extent of the de-

fendant's liability under this clause, as to the lighterage

plant, is such proportion of the cost of saving the plant

as the amount for which the plant was insured bore to its

valuation, as stated in the policy, which valuation is

$3,000. And with respect to said plant, if you find that

the 'Catherine Sudden' was seaworthy for the voyage,

the plaintiff is entitled to recover the $2,500, paid for its

salvage, plus the reasonable value of the services ren-

dered by the launch and barge in the discharge of the

'Corwin' at Nome." (Trans., p. 329.)
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46. The Court erred in charging the jury, as fol-

lows:

" The accident to the vessel by which a hole was

stove iu her bow and she was almost submerged, was a peril

of the sea from which the cargo under deck would have

been lost, but for the intervention of the salvors who ap-

plied themselves to the rescue. In this way, the vessel

and cargo came rightfully into the possession of the sal-

vors, who thereupon and after arriving at Nome with the

vessel and cargo, claimed the whole of such cargo under

deck for salvage service, and, so claiming, permanently

deprived the owners of said property." (Trans., p.

329.)

47. The Court erred in charging the jury, as fol-

lows:

" There were no tribunals at Nome authorized to

determine the question of salvage, and no recognized

authority in that behalf other than the captain of the

revenue cutter then at that place, and who, acting as

arbiter in the matter, gave such cargo to the salvors, by

whom it was sold, and thereby became and was a total

loss to plaintiff within the meaning of the law, and for

this loss the defendant is liable, unless the plaintiff might,

with reasonable effort on its part, have arranged with the

salvors for an adjustment of the salvage claim and the

delivery to it of the said cargo." (Trans., p. 329.)

48. The Court erred in charging the jury, as fol-

lows:

"The plaintiff's duly authorized agent at Nome
was Morine, whose authority was constituted by a formal

power of attorney, without any power of substitution.
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Morine, beiug sick, uudertook to constitute Humphrey,

the plaintiff's agent in his, Morine's stead. It is not

claimed that Humphrey was in duty bound to advance

from his own funds money to satisfy the salvage claim,

or to borrow money therefor, and it does not appear that

such claim could be satisfied with less than the entire

cargo. The contention as to this is that Humphrey

should have made every reasonable effort to that end,

and, being without means belonging to plaintiff, should

have endeavored to hypothecate the salved cargo for

such purpose. You may determine whether, under the

circumstances, Humphrey was required to make such

effort, and, if so, whether the plaintiff is precluded in its

right to recover by his failure in that respect. In this

connection, you may consider the action taken by Gollin,

the insurer's agent, in acquiescing in what was done."

(Trans., p. 330.)

49. The Court erred in charging the jury, as fol-

lows:

" The defendant contends that the cargo in question

was not lost by a peril of the sea, but that it was wrong-

fully appropriated by the salvors, and in this respect it

is admitted by the plaintiff that some cargo was taken

from the vessel by the 'Rube Richardson' and the 'Pit-

cairn,' and some coal by the 'Cor win'; but you will re-

member that the vessel carried a general cargo, for many

consignees, and the cargo here in question is only that

part of her cargo consigned to the plaintiff." (Trans.,

p. 331.)

50. The Court erred in charging the jury, as follows:

" If it were a defense available to the defendant

that the cargo was so taken out, as to which question I
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shall instruct you hereafter, it would not be enough for

the defendant to show that some cargo had been so taken

out, but he must further show that the cargo so taken out

was this particular cargo here insured, and not some

other and different cargo. So, also, with respect to the

coal taken by the ' Corwin.' " (Trans., p. 331.)

51. The Court erred in charging the jury, as follows:

" It is further to be noted that, with respect to

this coal, there is some evidence tending to show that it

was used by the 'Corwin' in making steam to enable her

to perform the salvage service. If so, it was sacrificed for

the common good, and was as much a loss by a peril of

the sea as if it had been thrown overboard to lighten the

ship and thus enable her to continue her voyage."

(Trans., p. 331.)

52. The court erred in charging the jury, as follows:

" It does not appear what the proportion of the

cargo taken by the 'Rube Richardson' and the 'Pit-

cairn' bore to the entire cargo under deck covered by this

insurance. If it were in fact part of the cargo here in-

sured, and was but a small proportion thereof, so that,

notwithstanding it is saved, that which was lost yet ex-

ceeded fifty per cent, in value of the cargo insured, it

would not be a defense in this case; and likewise with the

coal, if the same had been used in performing the salvage

service." (Trans., p. 331.)

53. The Court erred in charging the jury, as follows:

" The law attaches to such an insurance as this

what is called a warranty of seaworthiness, that is, a

warranty that the ship is reasonably fit to perform the

service and to encounter the ordinary perils of the voy-
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age contemplated by the parties to the policy. It is not

required that the vessel shall be of the very best construc-

tion, or have the best equipment that modern science can

invent, but only that she shall be reasonably fit to per-

form the service. Neither is it required that she be fit

to encounter extraordinary perils, but only the ordinary

perils of the voyage." (Trans., p. 332.)

54. The Court erred in charging the jury, as follows:

" It is admitted that the ' Catherine Sudden ' was

seaworthy to perform the voyage to Nome in open water,

but the claim is that she was not fit to be put into the

floating ice of Behring Sea. It is claimed that plaintiff

sailed the vessel into such ice, and thereby endangered

its safety; that this was not good seamanship or proper

care; that, in the exercise of proper care, when ice was

encountered, the course of the vessel should have been

changed into open water until the danger from ice had

passed. These are questions of seamanship, and if con-

tact with ice was a condition which depended upon the

discretion and seamanship of the Master, then it becomes

a question whether or not the ice is one of the ordinary

perils to be encountered on the voyage." (Trans., p. 332.)

55. The Court erred in charging the jury, as follows:

"Neither the negligence of the Master nor that of

the owner relieves the insurer. Nothing short of a

willful act of the insured would relieve the insurer. By

'willful act of the insured' is not meant an act intention-

ally or negligently done resulting in the loss of the in-

sured property, even though the negligence be gross, but

the act must be one concurred in by the insured with the
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corrupt design of destroying the property, a thing not

claimed in this case." (Trans., p. 332.)

56. The Court erred in charging the jury, as follows:

" If you find for the plaintiff, gentlemen, you will

allow it interest on whatever amount you find at the rate

of 7% from the first day of May, 1901." (Trans, p. 332.)

57. The Court erred in overruling the question pro-

pounded by counsel for plaintiff in error to the witness

W. S. Davis, as follows: "Q. In stating to these gen-

tlemen that their proofs of loss were sufficient and satis-

factory, did the fact that it was stated that Walter Gollin

had consented to the sale have any effect on your judg-

ment in the matter?" To which the answer of the wit-

ness was: "Yes, sir; for the reason tliat I have known

Mr. Gollin ever since I have been in the insurance busi-

ness, and I have great faith in his ability. He has been

a representative—-he was the representative of the

Transatlantic Marine Insurance Company, and settled

many losses, and I have always known him to be strictly

upright." (Trans., pp. 61-2.)

58. The Court erred in overruling the objection of

counsel for plaintiff in error to the question propounded

by counsel for defendant in error to the witness W. S.

Davis as follows: "Q. Mr. Davis, did you consider that

the interests of your company were being attended to at

Nome by Walter Gollin?" To which the answer of the

witness was: "I did not know, at the time I received

notice of the loss, that Mr. Gollin was in Nome repre-

senting the underwriters. I did not attend the meeting

when Mr. Gollin was appointed agent, but hearing after-

wards that he had been appointed agent of the under-
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writers, I was thoroughly satisfied with what he did."

(Trans., p. 612.)

59. The Court erred in denying the motion of coun-

sel for plaintiff in error to strike out the answer of the

witness W. S. Davis as last above set forth, upon the

ground that said answer was immaterial, irrelevant and

incompetent, and not responsive to the question that

was asked. (Trans., p. 62.)

60. The Court erred in overruling the objection of

counsel for plaintiff in error to the question propounded

by counsel for defendant in error to the witness W. S.

Davis as follows: "Q. Did this company subsequently

make an abandonment of this cargo to you?" To which

the answer of the witness was: "I do not know whether

that is the paper or not [referring to an alleged abandon-

ment shown to witness by counsel for defendant in

error], but you served an abandonment on us which was

returned and not accepted." (Trans., pp. 63-4.)

61. The Court erred in overruling the objection of

counsel for plaintiff in error to the question of counsel

for the defendant in error propounded to the witness,

W. W. Gollin, as follows: " Q. As such manager I

suppose you had large experience in marine insurance

matters?" To which the answer of the witness was:

" Yes, sir; as manager of an insurance company I have

adjusted and settled many losses in my time." (Trans.,

p. 85.)

61. The Court erred in denying motion of counsel for

plaintiff in error to strike out the following testimony

given by the witness, H. E. Pennell, to-wit: Counsel for

defendant in error having asked the witness: " Q. Did
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you have any conversations with Mr. Davis, the manager

of this company, concerning the payment of the loss

and the amount?" The witness answered: "I did; yes,

sir. I had those conversations with Mr. Davis from time

to time, in the way I have stated, telling him of the loss

and asking him as to the mode of collecting under the

policy; and as the different information was furnished

and considered by Mr. Davis, I continued, of course,

on behalf of the company, to demand our insurance

money. In response to this demand I was informed

by Mr. Davis that he considered the demand of ray

company just, and that in all fairness we should receive

our money under the policy. Then I asked him why

he did not pay it. He said that he would like to pay

it, and would pay it, if it were not for the fact that he

had reinsured a certain amount of the risk that he

carried, and if he paid the amount of our policy he

would have in some way to get it from the reinsurers, for

they had given him to understand that if he paid it they

would not pay him; and he said that he did not want

to be out his money, as he would have to be until he

would, perhaps, have to sue his reinsurers to get his

money; and while he felt that we should have it justly,

for this reason he could not pay it." The motion was to

strike out all of the foregoing answer commencing with

and after the words " In response to this demand I was

informed." (Trans., pp. 150-1.)
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Argument.

I.

THE LOSS UPON THE CARGO OTHER THAN
THE LIGHTER AND LAUNCHES AVAS NOT
CAUSED BY A PERIL OF THE SEA, AND WAS
NOT INSURED AGAINST, AND HENCE PLAIN-

TIFF IN ERROR WAS NOT LIABLE THERE-
FOR.

The vessel carrying the cargo and the cargo itself,

with the exception of such portion thereof as was taken

on board the "Corwin," the "Pitcairn" and the "Rich-

ardson," arrived, in specie, at destination. What may

have been the amount and value of that portion of the

cargo taken on board the other vessels above named

does not appear. Those vessels arrived in due course at

Nome (Trans., p. 272). It follows, therefore, that all of

the insured cargo outside what may have been consumed

en route from the place of the accident to Nome arrived

in due course at the latter place. It follows, therefore,

that no loss as to the cargo was proven, except such as

resulted from the sale of the goods upon the demand of

the salvors assented to by the agent of the insured, and

none of the lighterage plant outside of the salvage ser-

vice payment of $2,500.

But it is claimed that the appropriation of the goods

put on the relieving vessels, by those vessels, and the

sale of the remainder of the cargo by the "Corwin" to

satisfy the salvage lien of the latter, was a loss by a peril

of the sea, and within the protection of the policy. The
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Court sustained this contention, and so instructed the

jury (Trans., pp. 330-1). Can this view of the law be

sustained?

We do not question that a salvage charge properly ad-

justed or decreed is a loss for which an insurer is liable,

but we do insist that an appropriation by a salvor to its

own use of salved goods, without any adjustment of the

value of the salvage service, furnishes no basis for a claim

against an insurer. And so we insist that a sale by the

salvors of the salved property, and an appropriation of

the proceeds of that sale without an adjustment or decree

fixing the value of the salvage service, does not furnish a

foundation for a claim against the insurer. The insurer

is doubtless bound to make good to the insured its pro-

portion of the fair value of the salvage service, but until

that value has been fixed by a proper adjustment, or by

the decree of a competent tribunal, it cannot be said

what the value of the salvage service is, nor to what ex-

tent the insurer may be called upon to make good the

loss. By way of illustration let us suppose an extreme

case. A vessel bound from San Francisco to Nome car-

ries a cargo of the value of $100,000 insured for

$100,000. Within a few hours' sail of her destination

the vessel meets with an accident which calls for assist-

ance which is duly rendered. The value of this service

fairly computed is, let us say, $1,000. But the salvor

asserts that it is worth the whole value of ship and cargo,

and insisting upon this claim, and under circumstances

similar to those existing in this case, it puts vessel and

cargo up at auction and sells the cargo, we will say, to

the person who is at the time acting as the agent of the
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insured, for $1,000. Under these circumstances, could

it be successfully contended that the insurer would be

liable as for a total loss ?

Must it not be said, in the case which we have sup-

posed, and in the case at bar, that the damage suffered

by the insured is not from a peril of the sea, but by rea-

son of the improper and unlawful conduct of the salvor?

It seems to us quite clear tliat, in the case supposed and

in the case at bar, there is no legal causal connection at

all between the accident and the subsequent loss to the

insured resulting from the improper and unlawful con-

duct of the salvor; that the latter, within the meaning of

the law, is a new, intervening and independent cause,

for which the insurer cannot be held responsible.

The position of defendant in error in tliis case, as we

understand it, is, that the sale of the cargo at Nome was

forced by the salvors, and that the insured had no con-

trol over and could not prevent what was done. Conced-

ing this to be so, their action is against the salvors, and

not against the insurer. The insured cargo arrived safely

at its destination. The plaintiff in error was not liable

for anything less than a total loss, and that which was, in

fact, less than a total loss could not, as against plaintiff in

error, be converted into a total loss by unauthorized and

unlawful conduct upon the j^art of the salvors. The

plaintiff in error did not undertake to make good a loss

so occasioned, and should not be held responsible there-

for.

Waiving for the moment all criticism of the sale itself,

and saying nothing as to the unfairness of accepting the

merely nominal amount for which the cargo was sold as
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fairly representative of its then value, how can it be said

that the loss was a total one, the only loss for which

plaintiff in error would be liable? Upon this record this

Court cannot say that the salvage service was equal to the

proceeds of the sale. That question cannot be collater-

ally settled in this action. And again, how is the Court

to determine the value of the merchandise taken on board

the "Corwin," the "Richardson" and the " Pitcairn,"

and none of which was sold? The law does not recog-

nize the right of the owners, officers or crew of those

vessels to appropriate the property taken by them to

their own use, and we know of no decision, or any rule

of law, which will sustain the claim that the goods thus

appropriated were lost by a peril of the sea.

Our contention that a loss resulting from a sale by

salvors, either at the port of destination or an inter-

mediate port, is not one resulting from a peril of the sea,

and hence not covered by the policy, seems to be well

sustained by authority.

De Matos vs. Saunders, L. E,. 7 c. p. 570.

Barber, Prin. Law Ins., 328.

"Where," says Mr. Barber, "cargo insured 'free of

average,' or against total loss only, is landed in a dam-

aged condition owing to sea perils, but a part of it is

salable, though not at a profit, and the entire cargo is

libeled for salvage in a court of admiralty and sold and

the proceeds are distributed under a decree of the Court,

the loss is not total, although the entire proceeds of the

cargo are thus absorbed. For as the loss from the sea

peril was but partial, the proceedings in the court of



42

admiralty not being the natural or necessary results of

that peril, could not change the nature of the loss."

In the De Matos case (L. R. 7 C. P. 570) the facts

were these: A cargo of salt worth, together with pre-

paid freight, about £1,900, was insured from Liverpool

to Calcutta, the policy containing a memorandum war-

ranting corn, fish, salt &c. free from average unless gen-

eral or the ship be stranded. Having encountered bad

weather, the ship lost both her anchors and had her masts

cut away. The ship was taken in tow by salvors and

placed on a bank out of the ordinary course of the voy-

age, where she lay on her port side for several tides and

sustained considerable further injury. The salt was

landed in a damaged state, and the ship repaired. About

one-fifth of the salt might have been made salable, but

would have realized no profit. Suits were instituted by

the salvors in the admiralty court, and the salt sold under

a decree. The entire proceeds of the sale wei*e absorbed

by the costs. Held: That there was only a partial loss

upon the salt; and further held, that the seizure and sale

under the decree of the admiralty covrt loas not a natural

or necessary consequence of the peril insured against.

Speaking to this point the Court, speaking through Willes,

J., said: " The contention that the loss, partial at the

time it was incurred, was converted into a total loss

by the acts of the salvors and the seizure and

sale under the orders of the court of admiralty

must fail, because those acts and proceedings were

not the natural and necessary consequences of a

peril insured against. The assured is entitled to recover

from the underwriters for a loss arising from sea damage
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and its proximate consequences; but it is not a proxi-

mate consequence of sea damage in general that there

should be proceedings in the court of admiralty; a link

is wanting." And the Court added (italics ours) : 'Ms

well might it he said that a iwoceeding hy salvors setting up

a false claim would convert a partial into a total loss:

WHICH WOULD BE ABSURD." That which in

the mind of the Court in that case would furnish no

basis for a claim of total loss, a contention which to the

mind of that court would be absurd, is the sole base of

the judgment in this case in so far as the merchandise

part of the insured cargo is concerned.

In the case at bar it must be conceded, that up to the

time that the "Sudden," in tow of the "Corwin," dropped

anchor at her port of destination, there had been no loss

upon the cargo, and under the doctrine of the De Matos

case, and within the text of Barber, the forced sale by

the salvor did not bring the loss resulting therefrom

within the protection of the policy. It may be that,

under the sue and labor clause, plaintiff in error, in a

properly brought suit, would be held liable for its pro-

portion of a proper salvage charge, but it is certainly

not liable because of the assertion of the salvors, uncon-

tested, it seems, by the insured, that the whole cargo and

its proceeds were due them in consideration of the ser-

vice rendered.

What has already been said in relation to the main

cargo applies with equal force to the lighterage plant.

The policy valuation of that portion of the cargo was

$3,000, and the payment for salvage service was only

$2,500. The loss was, tlierefore, less than total, and not
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recoverable under the policy unless the $2,500 paid

may be claimed under the sue and labor clause.

II.

THE TRIAL COURT ERRED IN HOLDING
THAT PLAINTIFF IN ERROR WAS LIABLE

FOR THE WHOLE OF THE $2,500 PAID FOR
THE SALVAGE SERVICE TO THE LIGHTER-

AGE PLANT.

If we are right in our contention that under the

warranty against particular average and partial loss

there was no loss within the meaning of the policy either

upon cargo or lighterage plant, then the question is pre-

sented whether plaintiff in error is liable for any portion

of the $2,500 paid the " Corwin " for towing the launch

and lighters into Nome. As the lighterage plant was

valued by the parties at |3,000, and as the payment for

salvage was only $2,500, and this loss was therefore less

than total, it follows that plaintiff in error cannot be

called upon for any part of the $2,500 paid for salvage,

unless it may be so called upon under that provision of

the policy that authorizes the insured to sue and labor

for the preservation of the property. (And upon the

facts in this case it is more than doubtful, as will presently

be shown, whether, even under the sue and labor clause,

there is any liability for any part of that $2,500.)

The theory of the defendant in error and of the trial

judge was that the liability of plaintiff in error as to the

$2,500 paid for towing the lighterage plant was under the

sue and labor clause. The charge upon this bi'anch of
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the case to the jury, which voices the theory of the Court

and of counsel for defendant in error, was as follows

(Trans., pp. 328-9)

:

"It does not appear that any injury or damage resulted

to the lighterage plant from the accident to the ' Cath-

erine Sudden,' or that the plaintiff suffered any loss or

damage, as to said plant, within the protection of the

policy, except in so far as plaintiff was compelled to pay

salvage for the towing of said lighterage plant from the

place of the accident to Nome. As to such loss, the

stipulation of the policy is to the effect that, in case of loss

or misfortune resulting from any peril insured against,

the insured is to sue, labor and travel and use all reason-

able and proper means for the security, preservation and

recovery of the property insured, for the expense of

which the insurer will contribute in proportion as the

sum insured is to the whole sum at risk. The extent of

the defendant's liability under this clause, as to the light-

erage plant, is such proportion of the cost of saving the

plant as the amount for which the plant was insured bore

to its valuation, as stated in the policy, which valuation

is $3,000. And with respect to said plant, if you find

that the ' Catherine Sudden ' was seaworthy for the voy-

age, the plaintiff is entitled to recover the $2,500 paid

for its salvage, plus the reasonable value of the services

rendered by the launch and barge in the discharge of

the 'Corwiii ' at Nome."

To the giving of this instruction plaintiff in error duly

excepted (Trans., p. 333).

(a) Our first point upon this branch of the case is

that plaintiff in error is not liable for any portion of the
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12500 paid for the towage into Nome of the launch

and lighters. The amount paid, as we know, was less

than the policy valuation of the plant. The effect of the

valuation was, as between the parties, to fix the value of

the plant under a loss claim at $3000. {Cal. Civ. Code,

2736.) Under the valuation, if the plant had been a total

loss, defendant in error could only have recovered $3000,

whatever might have been the actual value. The pre-

mium charged and collected rested on this base. And
this being so, defendant in error has no claim against

plaintiff in error, unless, at the time of the making of the

agreement to pay $2500 for salvage service, the lighter-

age plant was in danger of being a total loss.

Barber, Prin. Law Ins., p. 370.

"Where," says Mr. Barber, "the insurance is against

total loss only, a claim for expenses incurred under the

suing and laboring clause will be disallowed where it is

evident from the facts of the case that no danger of a

total loss existed."

In support of the text of the work from which we have

just quoted the learned author cites.

Peninsular Ry. Co. vs. Saunders, 1 Best & Smith,

41:

2 Id., 266.

Booth vs. Gair, 15 Com. B. N. S., 291.

Kidston vs. Empire Ins. Co., Law R., 1 C. P.

535;

2 Id. 357.

Upon these authorities we requested the trial judge

to charge the jury (Trans., j?. 313, request No. 8) that

defendant in error, plaintiff below, could not recover any
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portion of the amount paid by it to the salvors for the

salvage of the lighterage plant, or any portion of the

value of such service, if, in fact, said plant, or any

material portion thereof, was not at the time the captain

of the " Sudden " made his bargain with the salvors to

pay $2,500 for their towage into Nome, in danger of

being lost by reason of the accident to the " Sudden."

This request was refused, and the jury was told that,

provided they found against us upon the issue of unsea-

worthiness, defendant in error was entitled to recover the

$2,500 paid for the salvage of the lighterage plant plus

the reasonable value of certain services rendered by the

launch and barge in the discharge of the " Corwin " at

Nome (Trans., p. 329). The latter part of this in-

struction was based upon certain hearsay (Trans., p. 280)

testimony, to the effect that Captain Panno had agreed

that the salvors should have for towing the launch and

lighters to Nome the service thereof in discharging the

" Corwin " in addition to the money payment of $2,500.

In view of the well-settled law as evidenced by the

authorities we have cited, we must assume that the Court

based its refusal to charge as requested and the charge

given upon the theory that the evidence was conclusive

to the effect that at the time the salvage agreement was

entered into, the lighterage plant, in the absence of that

agreement, was doomed to destruction. But we submit

that in this the Court was wholly in error, and that the

fact was just the other way. The launch and lighters

which were towed to Nome were on the deck of the

"Sudden," were built for sea service, and could be floated

to Nome. The sinking of the "Sudden" would not
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salvage service they were afloat in the water, and capable

of independent navigation to Nome. Steam was gotten

up on the launch, and she wa.* within easy sail of Nome.

There is not any testimony to show that either the launch

or the lighters were at any time in danger of being lost,

and it is apparent, in the nature of things, that they

were not. That there was not the slight danger of a loss

of the launch or the lighters is made clear by the uncon-

tradicted testimony of Captain Panno, to be found at

pages 297-9 of the record, supplemented by that of Cap-

tain Simmie, found at pages 279-80. At the time the

"Corwin" came alongside the "Sudden," two of the

lighters (the scow and one surf-boat) were already safely

afloat (p. 297), and the lighter and the other surf boat

were on the deck of the "Sudden" so detached that if

the "Sudden" had gone down they would have floated

(Id.). "Everything had been arranged," says Captain

Panno, "so that they would be saved if the "Sudden"

went down." (Id-) The captain of the "Corwin" pulled

the launch off the deck of the "Sudden" for what he

could pick up on the decks of the latter (p. 298),

and then the remaining surf boat came off herself

with a little help (Jd.). It was after this, and after

the "Sudden" had been gotten ready for the tow

to Nome, that the bargain for salvage service was

struck {Id. 299). The two surf boats were hoisted

back onto the "Sudden," and only the launch and

lighter were towed (Id.). In anticipation of steaming

the launch, with lighters in tow, to Nome, both launch

and lighter had taken coal on board from the "Sudden"
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(Id.). In fact, Captain Panno tell us that it was his in-

tention to steam the launch into Nome with the scow in

tow (Id.). The launch had "a big steam capacity" (p.

300). We respectfully submit that the trial judge must

have overlooked the testimony to which we have referred

when preparing his charge to the jury. But in the light

of that evidence we also respectfully submit, that refus-

ing to charge as requested, and in charging as he did,

the clearest kind of error was committed.

The reason for the rule, as stated in Barber, and in the

cases referred to, is, that the insurer being liable only for

a total loss, is not at all interested in the prevention of

anything less than a total loss, and cannot in the nature

of things be asked to contribute to an expense incurred

to prevent a loss with which it is not concerned. The

insured is, of course, justified in contracting to save the

property which threatens a total loss, but if, as in the

case at bar, the insured property is not at all in danger

of being a total loss, he cannot ask his insurer to con-

tribute to an expense undertaken solely in protection of

the interest of the insured.

In reading over the testimony of Captain Panno,

which, as we have said is uncontradicted, it is perfectly

apparent that the agreement to pay !$2,500 was not en-

tered into with a view to saving the launch and lighters

from impending peril of loss, but for the purpose of getting

them into profitable employment at Nome Beach at the

earliest possible moment. With the 150 tons of coal on

the "Sudden" for use at Nome Beach in the operation

of the launch in lightering from ship to shore, large

profits were in sight, as against which the $2,500 went as

(
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nothing. Captain Simmie tells us that the reasonable

value at Nome, at that time, of the use of the lighter was

$400 per day of 10 hours, and that if worked at night

it was worth as much more. In addition to this, the

launch could earn $50 per round trip on every tow made

(Trans., p. 292). And the lighter was in fact rented for

$400 per day (p. 289). In view of this testimony it is

not to be wondered at that Captain Panno, as the agent

of defendant, was willing to pay $2,500 for a 24-hour

tow, but it is entirely clear that this payment was not for

either the security, the preservation, the relief, or the recovery

of the launch and lighters, and it was only for the one or

the other of these purposes that the insured was author-

ized to incur expense on behalf of the insurer. The

policy expressly so provides (Trans., p. 19), and if the

expense incurred was not for the one or the other of

these purposes, plaintiff in error is not liable therefor.

To secure the property against a sea peril, to preserve

property from damage by reason of a sea i^eril encountered,

to relieve it from such a peril, and to recover it when it

would otherwise, by reason of a sea peril, be wholly lost,

were all within the authority of the sue and labor clause

of the policy; but not within the widest stretch of the

imagination has it ever been supposed that the under-

writer was liable under this clause for an expense in-

curred in merely expediting an otherwise delayed

voyage.

(b) If it be held that we are wrong upon the last

point discussed, then we submit that the Court erred in

ruling that under the sue and labor clause defendant in

error could recover the whole of the $2500 paid for sal-
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vage service. The provision of the policy is that to such

expense as the insured incurs under the sue and labor

clause, the insurer is to contribute in the proportion that

"the sum insured is to the whole sum at risk." The

trial judge ruled, as we understand the ruling, that the

sum at risk was the sum insured. In this, we submit,

the learned judge was in error. The sum "at risk"

within the meaning of the sue and labor clause is neither

the sum insured nor the valuation fixed by the policy.

The sum at risk, under that clause of the policy, is what

the insured stands to lose if the jiroperty be lost—the

value of the property at the port of destination.

The phraseology of policies of marine insurance is

more or less technical, and, as is well understood, this

class of contracts has been kept substantially in the form

in which they were originally cast, thus frequently

necessitating an understanding of the purpose of particu-

lar parts of the agreement to determine the precise mean-

ing thereof. Reading the sue and labor clause in the

light of such an understanding, its meaning is easily ar-

rived at.

In every contract of marine insurance it is contem-

plated by the parties that occasions may arise when, by

the expenditure of effort or money upon the part of the

insured, the insured property may be saved from an im-

pending peril. The insured, personally, or through

agents or servants, in touch with the property and in

position to save or rescue it from the peril, or, by proper

effort, to lessen the amount of the loss, is authorized

upon his own behalf, and required upon behalf of the

insurer, to sue and labor and make all necessary dis-
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bursemeuts to that end. The cost of these efforts is to

be paid proportionately by the parties, and it is, as we

have seen, so provided in the policy. Of the charges so

incurred the insurer is to pay in proportion "as the sum

insured is to the whole sum at risk" (Trans., p. 19). The

relative interests of the insurer and insured in the prop-

erty in peril are apparent. The insured is interested to

the extent of its liability, the limit of which is the

amount insured, while the insured is interested to the

extent of the whole value of the property at the port of

destination less the proportion thereof protected by the

policy. The valuation of the property written in the

policy does not at all measure the interest of the insured

in the preservation of the property. It may be more or

less than the true value. The true interest of each

pai'ty in the preservation of the property is necessarily

the amount which each stands to lose if the property

be not saved, and each being to that extent and

in that proportion interested in its preservation,

it would be but fair that the cost of preserving or rescu-

ing the property from the peril insured against should

be shared in that proportion, and such, we have no doubt,

is the meaning of the policy provision having relation

to that situation.

The error of the trial judge in this connection was, we

submit, in reading the words "sum at risk " to mean the

sum at the risk of the insurer. This is unnecessarily nar-

rowing the effect of the words, and the reason for the

stipulation and the whole purpose and spirit thereof

clearly indicate that the words " sum at risk

"

mean not merely the sum at the risk of the insurer, but



53

the sum at the risk of both parties. Both parties con-

tribute to the payment, and it is because both are inter-

ested in saving the property from the peril which may

bring about its destruction, that the contribution of each

is measured by the proportion that each is interested in

the property.

The words " the whole sum at risk " must stand either

for the amount insured, the value of the property as

stipulated in a valued policy, or, as we contend, the

actual value of the property. That, indej^endently of

the reasons already urged, these words cannot have

either the first or second of the above meanings, is quite

clear. If the sum at risk, as used in the policy, is the

sum insured, then the provision in effect is that, in every

case, the insurer shall pay the expense incurred in the

proportion that the sum insured bears to the sura insured,

to-wit, the whole of it, which, of course, is not the mean-

ing of the policy. It will be observed that under this

construction the limitation of liability is not even meas-

ured by the amount of the insurance, and that giving to

the phrase its full force, the insurer could be called upon

to pay, by way of suing and laboring expense, more than

the amount insured. A construction which leads to this

result would seem to be absurd.

If, upon the other hand, as held in the instruction of

the Court of which we complain, the insurer is to pay in

the proportion that the sum insured bears to the valua-

tion, then in every case where the valuation is equal to

the insurance, the insurer will also pay the whole of the

charges, and the insured will escape altogether, although
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he may have as great, or even a greater, interest than the

insurer in the saving of the propei'ty.

Finally upon this point we suggest that the luhole sura

at risk is necessarily the actual value of the property. If

in these contracts it be intended that the sue and labor ex-

pense shall be paid in the proportion that the sum insured

bears to the valuation fixed in the policy, then the word

" whole " in the phrase under discussion was unnecessary

and, in fact, without meaning. The words "the whole

sum" at risk very aptly describe the whole interest of

both parties in the subject matter of the insurance, but are

certainly misleading if intended to mean only so much

of the sum at risk as is covered by the valuation fixed in

the policy.

We have cited no decision bearing directly upon the

point we have been discussing, for the reason that we

have found none. The absence of authority arises, we

have no doubt, from the fact that it has never before

occurred to any one that under the sue and labor clause,

the whole sum at risk, within the spirit, purpose and

meaning of that clause, is anything less than the whole

sum at the risk of both parties to the contract.
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III.

THE FAILURE OF THE AGENT AND REP-

RESENTATIVE OF THE INSURED AT NOME
TO ARRANGE WITH THE SALVORS FOR A
PROPER SALVAGE PAYMENT, AND TO SE-

CURE TO THE SALVORS SUCH PAYMENT
AND A DELIVERY THEREUPON OF THE IN-

SURED GOODS, AND THE FURTHER FAILURE

OF SUCH AGENT AND REPRESENTATIVE TO

PROTECT THE PROPERTY FROM SACRIFICE

AT A FORCED SALE, VIOLATED A MATE-

RIAL CONDITION OF THE CONTRACT OF IN-

SURANCE AND AVOIDED THE POLICY.

The policy, as we have seen, expressly provides that

the insured, its factors and servants, shall sue, labor and

travel, arid use all reasonable and proper means for the

security, preservation, relief and recovery of the prop-

erty insured, or any part thereof. This clause of the

policy is not only permissive but mandatory, and the

underwriter is not liable if the insured fails to make such

efforts to lessen the loss as a reasonably prudent man

ought to make.

Rosetto vs. Gurney, 11 C. B. 188.

Understanding the law to be as we have stated (and

also understanding that counsel for defendant in error

does not contend otherwise), and further understanding

the testimony to be without conflict to the effect that

neither defendant in error or its agent Morine, or his sub-

stitute Humphrey, or the captain of the "Sudden," or
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any other " servant " of defendant in error, made any

effort, or took any step of any kind to negotiate with the

salvors with a view to securing a reasonable salvage

charge upon their part, or for the purpose of fixing their

charge, or for the securing of the delivery of the insured

merchandise to the insured, or to save it, or any part of it,

from sacrifice at the sale at Nome, or in any way to limit

the loss of tlie underwriters, we requested the trial judge

to instruct the jury to find upon this issue against the

defendant in error, and to bring in a verdict against the

plaintiff in error. (Trans., p. 311.) This request was

refused, and upon this ruling we assign error. (Trans.,

pp. 328 and 333.)

The Court did instruct the jury that if there had been

a breach of the policy stipulation in the particulars

referred to, their verdict should be in favor of plaintiff in

error, and the jury (as generally happens in this class of

cases) found no breach. But we resjiectfully submit,

that as the evidence was without conflict, the Circuit

judge should have given the pereraptory direction re-

quested.

Under the sue and labor clause of the policy in suit,

as we have seen, the insured stipulates that its factors

and agents shall "sue, labor and travel, and use all

reasonable and proper means for the security, preserva-

tion, recovery and relief of the property insured, or

any part thereof." Now, did Captain Panno, one of the

servants of defendant in error, or Captain Humphrey, its

acting agent at Nome, or any person connected with,

or in the service of defendant in error, make any effort

to do any of these things ? The record answers, no.
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What might Captain Panno and agent Humphrey have

done, and what, under the circumstances, ought any man

anxious to prevent the sacrifice and loss of the goods to

have done? The first measure of precaution that should

have been taken in regard to the goods, after the happen-

ing of the accident in the ice, is precisely what Captain

Panno did in relation to the lighterage plant. He
should have sought to arrange for a reasonable salvage

charge. He was under no obligation to make to the

" Corwin " people a gift of the ship and cargo for the

services of the salvors in saving them. So far as the

owners were concerned, they would be no better o&,

under such an arrangement, than if the vessel and the

goods laden thereon went to the bottom. They were

within twenty-four hours' steam of Nome, with fair weather

and smooth water where free from ice. The service to

be performed, and in fact performed, called for no unusual

effort, and brought the salvors into no peril. To put

a pump and pumping crew on board the "Sudden," and

pump out the water, and then make a twenty-four hour

tow through smooth water in fair weather was what had

to be done, and this certainly was not worth the whole

of the vessel and her valuable cargo. The salvors made

what seems to have been considered a fair bargain for

the salvage of the lighterage plant, and why not for the

insured cargo? They did not insist upon keeping the

launch and lighters as the price for saving them. With

what reason, then, can it be said that a reasonable salvage

charge could not have been negotiated for the vessel and

cargo? Why Captain Panno did not seek to negotiate

therefor we are not told. He simply says that he did
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nothing whatever to that end. Arrived at Nome, the vessel

with her cargo on board cast anchor and, so far as liability

upon the part of plaintiff in error is concerned, outside

of its obligation to meet a fair charge for salvage

service, was as safely at her destination as if she had

met with no accident. The salvage charge for the light-

erage plant had been stipulated for, and Captain Humph-

rey promptly and in a business-like way arranged for

the payment of the $2,500 due, and took delivery.

There was nothing to prevent him at that time from

making an effort to secure a similar satisfactory adjust-

ment of the salvage charge upon the insured cargo of

defendant in error, but he did not move a finger in that

direction. It does not appear that, if approached

upon the subject, the salvors would not have made a

reasonable charge and a reasonable arrangement for the

payment thereof. No one upon behalf of defendant in

error asked them to do so, and it is not pretended that

anyone did, or that any effort was made to finance the

release of the merchandise. The agents of defendant

in error were bound by stipulation and by the dictates

of the commonest kind of business honesty to have, at

least, made an effort to minimize the loss. The ship was

at anchor, just as she would have been if she had come

in under full sail, the insured goods were on board, and

the defendant in error through its agent Humphrey was

in possession of a lighter and launches afloat, equipped

and manned, with which to lighter the goods from ship

to shore. Why, under these circumstances, we again

ask, was no effort made to arrange with the salvors the

amount of their salvage charge, to finance for this, to
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secure the delivery of the goods, and to take them from

the vessel to the shore—to do, in fact, what any ordinar-

ily capable business man would certainly have done?

The numerous excuses which have been urged by way

of answer to this very simple question only accentuate,

it seems to us, the utter weakness of the position of de-

fendant in error.

It is said, in the first place, that the " Corwin" people

asserted and claimed that they were entitled to the ves-

sel and cargo as compensation for their salvage service.

Conceding that they did so, in what way does that

fact excuse the defendant in error through its agents

at Nome from seeking to make a proper and business-

like arrangement with them? Who is there to say,

that if such an eflfert had been made, it would have been

unsuccessful? They had negotiated fairly in rela-

tion to the lighterage plant; who can authoritatively

tell us they would not have done likewise concerning the

cargo, if properly approached and properly dealt with?

The amount realized at the auction sale for the goods of

defendant in error was only one-fourth of the amount for

which they were insured, and, as we shall presently

show, not over one-thirtieth the value of the 150 tons of

coal which were a part of the merchandise consigned to

defendant in error. From this it is clear that the salvors

were not seeking to absorb the property in specie. If

they were satisfied to accept for their salvage service so

small a proportion of the value of the consignment to

defendant in error, what possible difficulty could there

have been in arranging with them for that amount, or, if

you please, and if necessary, for a still higher amount?
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Up to anything less than the amount of the insurance,

there would have been a salvage to the underwriter, and

an effort to obtain this salvage it was the duty of defend-

ant in error and its agents to make. The mere fact that

the salvors had said they claimed the whole property did

not excuse the making of effort to secure a proper

adjustment with them, and it should not be ruled as the law

of the insurance contract that the mere making of such a

claim excuses the making of a reasonable effort to secure

a proper adjustment of the salvage charge and a delivery

of the goods.

The next excuse suggested for the failure of the agents

of defendant in error to arrange with the salvors for

their salvage charge is, that the financing of the payment

of any charge agreed upon might, in the unsettled con-

dition of affairs at Nome, have been difficult. Our answer

to this suggestion is that until an effort had been

made to reach an agreement with the salvors, it is

not possible to say whether there would or would not

have been any difficulty in financing the amount agreed

upon. We do know that the agent of defendant in

error found no difficulty in financirfg the salvage charge

upon the lighterage plant, and this is certainly some evi-

dence that business could be done at Nome in the usual

way.

A very simple way of arranging for the payment of

any salvage charge that might have been agreed upon

would have been to have borrowed the money upon the

merchandise at stake, or, if necessary, to have sold

sufficient thereof to have made good the amount needed.

In the insured consignment to defendant in error there
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were 150 tons of coal. Captain Siinmie tells us that he

knows that coal was worth $100 per ton when the " Sad-

den " arrived at Nome. (Trans., p. 286.) The witness

Moore says it was worth from $100 to $125 per ton

(Trans., p. 251). Arthur M. Pope says the average for

June was $60. (Trans., p. 247.) Humphrey, the

agent of defendant in error, sold to defendant in error

during that month coal for which the latter paid $60 per

ton. (Trans., pp. 170-1.)

The next excuse for the omission of an effort to reach

an agreement with the salvors is, that the " Sudden "

with her cargo was at anchor in an open roadstead, and

that because there was a possibility of a storm coming up,

which might throw her upon the beach, it was necessary

to expedite things. The answer to this is apparent. The

necessity for expedition, if any there was, did not excuse

the making of proper effort under the circumstances to

secure the imposition of only a reasonable charge for the

salvage service and for the use of all necessary expedi-

tion thereafter in the unloading of the vessel. It does

not appear that the salvors would not have been willing

to take some chances in that direction, and it was at least

due to the underwriters that the effort should have been

made to have them do so. For a consideration the salv-

ors' steamer, the "Corwin," would, doubtless, have been

willing to remain by the "Sudden" until she was dis-

charged, to give her a line in case of danger, and thus

do away with any apprehended danger. That this excuse

is, under the circumstances, a mere afterthought, is

apparent.
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The next suggested argument in answer to our objec-

tion that there was a breach of the sue and labor chiuse

is that "the beach" at Nome was so crowded with freight

that there was no convenient place for the cargo of the

"Sudden," and some of the witnesses for plaintiff sought

to create this impression. But the very simple answer

to this is that the coming in of the " Sudden " in

tow, instead of under sail, did not create any new condi-

tion upon the beach. Nor did the supposed absence of

unloading room in anywise affect the discharge of the

vessel's cargo, for it appears from the record that im-

mediately after the sale at auction, with the aid of the

saved lighterage plant, the whole of the cargo was

successfully discharged and landed upon the beach.

The difficulty suggested is wholly one of the imagination,

and as with other similar suggestions, nothing but an

afterthought. Captain Humphrey, the agent at Nome of

defendant in error, had no difficulty in landing one hun-

dred tons of the coal purchased by him at the sale. The

fact that this coal was worth at least $60 per ton, the price

at which he subsequently "sold " it to defendant in error,

will, of course, explain the fact that space on the beach

for that particular coal was found, although some of the

witnesses would have us believe there was none there.

Lastly, to get away from the effect of their agent's

neglect and wrongful conduct at Nome, it is said that

banking and financial conditions were such that it would

have been difficult to finance any possible arrangement

with the salvors. In what way does this excuse the mak-

ing of the stipulated for effort ? The policy does not

provide that the insured, or its agents, or servants,
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loss, but that they shall make the effort to do so. In

the absence of an effort to come to an arrangement with

the salvors, how can it be said that no arrangement

was financially possible ? Captain Humphrey did suc-

cessfully finance an ari'angement under which the sal-

vage contract as to the lighterage plant was carried

out. And who can say that, for a sufficient consider-

ation, the salvors would not have consented to the land-

ing of the cargo and a sale thereof on shore, the salvage

to be paid out of the cash proceeds of the sale ? The

100 touo of coal, for which the agent of defendant in

error paid only $400, would, we know, have brought, on

shore, twenty times as much as the whole amount realized

for the whole of the insured property sold on shipboard.

An effort, at least, should have been made to secure this

result, and the underwriter had contracted for this much,

and for this much the insured had stipulated. It was

almost a certainty that, sohl on the vessel, by manifest

lots, without opportunity on the part of buyers to exam-

amine as to quantity, quality, or condition, and with no

certainty concerning lighterage, the cargo would go as

it did, for little or nothing. But with the saved

lighterage plant in possession to use in getting the

cargo from ship to shore, full value could have been

obtained for the coal, lumber and other stuff not subject

to sea damage. It would certainly have been to any

proper interest which the salvors had to have such a sale,

and the fair and necessary presumption is that they would

have consented to an arrangement which, under an honest

agreement, was to their pecuniary advantage. At any
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rate, repeating what we have so often said, it was due to

the underwriter that the effort should have been made to

bring about such an arrangement as would have reduced

the loss. The insured having indemnity against total

loss only, cannot, by wilful omission to comply with his

contract obligation, turn a partial into a total loss, and

then look to the underwriter for payment. If he can so

act, he can take advantage of his own. wrong, and this is

just what the law says cannot be done.

Not only were the agents at Nome of defendant in

error derelict in the particulars already noticed, but,

independently of their failure to seek to obtain some

fair arrangement and settlement with the salvors under

which delivery of the insured cargo would have been

secured, or, at least, the loss to the underwriter reduced,

they were guilty of a breach of the sue and labor stipu-

lation in another particular. They could, when

the insured cargo was sold, have bought it in for

account of the insured, and under the circumstances

they were bound to have done so. As we have

seen, the coal and lumber alone were worth, and

easily salable at Nome for twenty times more than

the whole insured lot sold for; and this being so, the

agent of defendant in error could have taken in the whole

cargo and have sold so much thereof as might have been

necessary to make good the purchase price. With one

day's earnings of the lighterage plant, as we shall pres-

ently see, the purchase could have been made. He was

quick to buy for himself, at |4 per ton, the 100 tons of

coal which he subsequently sold to defendant in error

for $6,000. How much more of the insured cargo the
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same gentleman bought, we do not know. The defend-

ant in error professes to be ignorant on this point, but in

view of the value of the cargo in excess of the lump

sum for which it was sold ($530), it should have been

bought in. To have provided for this was something that

an eighteen-year-old boy could have arranged. There was

more than sufficient value in the lighterage plant, inde-

pendently of all other resources, to have done whatever

was necessary in this connection.

It may be, and possibly is the fact, that the agent of

defendant in error at Nome did not deal honestly with

the latter, and took advantage of his opportunity to

feather his own nest. That there was crooked work is

only too apparent. A simple recital of the facts demon-

strates that there was a total disregard of the interests of

defendant in error and its insurer. Captain Morine writ-

ing to Mr. Pennell, the Secretary of the company, ex-

pressed the whole situation tersely, saying:

"There has been some funny business done concerning
the disposal of the 'Sudden' and cargo." (Trans., p.

166.)

It is no wonder that Morine thought that there had

been some funny business, in view of some of the other

facts which he communicated to the Secretary of the

company. "Prices on lumber," he wrote, "keep up and

fluctuate from |50 per M to $95" (Trans., p. 167);

and later on, under date of August 4th, he says:

"The 'Corwin' people at once advertised and sold the

'Sudden' and cargo at auction. Do not know who author-

ized them to do so" (Trans., p. 170).
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And again, under the same date:

"I instructed Captain Humphrey to purchase for the

N. B. L. & T. Co. the entire lighterage outfit, including

tents, house, coal, etc. I afterwards ascertained that all

he had purchased for the N. B. L. & T. Co. was the

anchors. He purchased 100 tons of coal at $4 per ton,

and for the same coal he charged the 'Dorothy' $60 per
ton. I know it to be a fact, that Capt. Humphrey man-
aged the N. B. L. & T. Co's plant to his own advantage,

which was not to the interest of our Co. I also requested

him to put up at once our knock-down lighter, which he
did not do. At this time she being worth '§400.00 per

day, a loss of 10 days, or $4,000.00."

Speaking of the lighterage outfit. Captain Morine

placed its value at $20,000 (Trans., p. 155). It is no

wonder that, in view of all these facts, he thought "there

has been some funny business done concerning the dis-

posal of the 'Sudden' and cargo."

And, in view of the facts referred to by Captain Mor-

ine, what is there left of the claim that the insured cargo

of defendant in error had to be sacrificed because it was

not possible to finance the small sum necessary to buy it

in at the nominal figure ($530) for which it was sold;

practically not more than one twentieth of its then cash

value ? With a lighterage plant afloat worth $20,000, a

rental value for the lighter (not the knock-down lighter

spoken of by Morine, but the one in use) of $400 per

day, and an earning capacity for the launch of $50 for

each round trip tow, and an earning capacity of an ad-

ditional $400 per day for the knock-down lighter if put

together, all of these being in the possession and under

the control of the agent of defendant in error, it is said

that the defendant in error was not in a jjosition to nego-

tiate with the salvors, nor to buy in the valuable property
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covered by insurance at the pitiful sum for which it was

knocked down. That with these undisputed facts upon

the record the learned trial judge should, upon this

point, have permitted the case to go to the jury was, we

submit, wholly wrong.

Upon the trial it was claimed, that as to the failure of

defendant in error prior to the sale to negotiate with the

salvors an agreement as to the amount of their salvage

charges and to arrange, if possible, therefor, that plaintiff

in error cannot complain because, it is said, its duly

authorized agent consented to the sale. It is a fact that

one W. W. Gollin, who was sent to Nome by plaintiff in

error and other marine underwriters, under a limited

power of attorney which furnished no basis for the alleged

consent, arriving at Nome while the sale was progressing

did, in entire ignorance of the facts, and without any

knowledge as to the value of the cargo, or as to the

existence and possession of defendant in error of the

lighterage plant, consented that the sale already com-

menced should proceed.

In relation to this, briefly stated the facts were these

:

Mr. Gollin went to Nome upon independent business of

his own, and knowing that he was going, and that he

had some insurance experience, certain underwriters,

including plaintiff in error, requested him to act in cer-

tain enumerated matters for them. (Trans, of Record,

p. 90). In this way he went for them and went under

instructions (set forth at length in the Transcript, pp.

67 et seq.) conferring upon him the expressly limited

power to act "in preserving," for the benefit of

whom it might concern, insured vessels and cargoes
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wrecked, stranded or damaged during the voyage to

Nome, and to prevent losses which might thereby be

made probable. (Trans, of Record, p. 67.)

Mr. Gollin landed on the beach at Nome while the

sale of the "Catherine Sudden" was in progress, and

being informed to that effect, requested that the sale

might be temporarily suspended until he could look into

the facts. (Trans, of Record, pp. 85-6.) This was

assented to, and Mr. Gollin was informed of the accident

to the "Sudden," her towage to Nome, that a survey

had been held and the sale of the cargo recommended.

At least, it is to be inferred that Mr. Gollin was informed

to this extent, as in the argument upon behalf of plain-

tiff, which he injected into his testimony when on the

stand (Trans, of Record, p. 87), he gave the Court and

jury to understand as much. He also, he says, was

shown the newspaper notices of the sale. (Trans, of

Record, pp. 89-90). Having so satisfied himself that

everything was as it should be, and with only this scant

information in hand, he consented that the sale might

go on. (Trans, of Record, p. 88.)

Now, in relation to all this, it is first to be observed that

Mr. GoUin's instructions and powers did not cover a

case of this kind. The power to preserve property, and

Gollin's authority was expressly limited to this, (Trans,

of Record, p. 67,) did not confer upon him the right to

release the insured under policies issued by his princi-

pals from the performance of the obligations imposed by

the sue and labor clause, nor to consent to unauthorized

sales by salvage claimants.

In the next place, it does not appear, nor can it be
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claimed, that anything done by Mr. Gollin in anywise

changed the situation at Nome, or that the sale was in

any way the result of his consent. In fact, the theory

upon which defendant in error has proceeded from start

to finish has been that the sale was forced by the salvors

without regard to the wishes or rights of anyone, and it

does not appear that if Mr. Gollin had protested against

the sale the salvors would have paid the slightest atten-

tion to him. They humored him temporarily, and al-

lowed him to fancy for a few moments that he was a

participant in the proceedings. But it is quite apparent

that he was handled with about the same ease that the

merchandise was, and that nothing that he either said or

did cut any figure in the proceedings. His somewhat

warm approval of everything that was, in fact, done is

quite apparently the result of his desire to justify what

he himself did, or rather, perhaps, failed to do. But, as

we have suggested, be this as it may, it is certain that

Mr. Gollin's failure to do what he should have done, as-

suming that he had any power to act at all, there being

no estoppel, did not justify the insured and its agents

from performing their contract obligations.

Finally, upon this branch of the case, it is to be

noted that Mr. Gollin's so called consent was based upon

his understanding that the insured had not at the time

any lighterage facilities. The fact that the insured

was as able to get the cargo of the " Sudden

"

ashoi'e as if she had come in under full sail was not

communicated to him by Captain Humphrey, or by any

of the salvors, and this most important bit of information

we must assume was intentionally withheld. (Trans, of
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Record, p. 97.) Of course, a consent so given and so

obtained, if otherwise of any significance, cuts no fig-

ure whatever. And if the Court will take the

trouble to read Mr. Gollin's testimony upon cross-exami-

nation (Trans. of Record, pp. 90-99), it will be satisfied that

Mr. Gollin's acquaintance with the conditions at Nome, at

the time he consented to the sale, was nil, and his ac-

quaintance with the rights of insurers, insured, and salv-

ors little better, and that, so far as his having any effect

upon the sale goes, he might as well have been taking

the temperature at the North Pole.

IV.

IF IT MAY BE SAID THAT THE SALE OF
THE MERCHANDISE AT NOME WAS PROXI-
MATELY CAUSED BY THE INJURY TO THE
"SUDDEN" SUFFERED IN THE ICE, THEN
THAT INJURY WAS THE RESULT OF A
RISK VOLUNTARILY ASSUMED, AND FOR
LOSS FROM SUCH A RISK PLAINTIFF IN
ERROR IS NOT LIABLE.

It is alleged in the answer that the "Sudden" with its

cargo, while proceeding upon her voyage, after passing

through and out of Umilak Pass into Behring Sea, met

drift ice, and within twenty-four hours thereafter met

with large fields of ice, and within forty-eight hours

thereafter ran into and was surrounded with heavy ice,

and thereafter, and while in said ice, was struck by sub-

merged ice on her port bow and was thereby stove in,

and that this was the accident and injury upon which

this suit is based (Trans, of Record, pp. 34-5). It is
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further alleged that plaintiff sailed the "Sudden" into

the ice "knowing full well that so to do endangered the

safety of said vessel" and that so to do loas not consistent

with good seamanship, or loith due and proper care, and

that plaintiff, when ice was encountered, in the exercise

of proper care should have changed the course of said

vessel and have sought open water, or a port of safety,

until danger from ice between San Francisco and Nome
had passed. (Trans, of Record, Ans. paragraph 5, pp.

35-6.) The evidence fully sustained this averment of

the answer. (Test. John L. Panno, Trans., pp. 263-5.)

The whole thing in a nutshell is contained in the Cap-

tain's statements (p. 264) that they (meaning himself

and others who undertook to push through the ice)

wanted to "market their goods," and that he "went right

into it [the ice], still fighting to get up to Nome. He lay

in the ice—stuck in it—until he got a lead, and "kept

working up through if (p. 264). Finally "he hit a piece

of ice" {id.). "The vessel hit it and knocked her bow

in" [id.). The moment he struck the ice there was a

hole in his bow (id.). Then he put his colors down and

signaled for help {id.). May a loss so suffered be said to

to be a peril of the sea?

The ruling of the Circuit Court is, that an insurer is

liable for a loss resulting from a peril intelligently and

intentionally incurred, unless such intentional running

of the foreseen and understood peril is itself ^ar^ of a cor-

rupt design to destroy] the insured property. The trial judge

so charged (Instruction 14, p. 332). We venture to submit

that this doctrine is without a shadow of support in the

law, is distinctly discountenanced by adjudicated cases,

and is opposed to common sense and good morals.



7 'J

Let us suppose a case. A, covered by insurance upon

vessel and cargo sailing from San Francisco to Cape St.

Lucas, has, at a particular point in the voyage, a choice

between the open sea and a dangerous inland passage.

He knows that the inland passage is dangerous, that

there are uncharted reefs therein, and that he is running

the serious risk of losing his vessel by going that way.

But he wishes to observe what he may of the country at

that point from the deck of his vessel, and so, while he

has the open sea for a safe route, he unnecessarily, and

to gratify a whim, attempts the inner passage and meets

the fate which he had good reason to anticipate. Is the

insurer in such a case liable? Is not the answer necessarily,

no?

Independently of authority, we know that in these

marine insurance contracts the law demands the utmost

good faith, and a failure in this regard defeats the right

of recovery. "Good faith," says McArthur (p. 15), "lies

at the root and permeates every branch of a legitimate

contract."

And what more marked breach of this good faith

which the law insists upon can there be than to unneces-

sarily, or because of some purely selfish purpose, put an

insured vessel and cargo up against a known, or reason-

ably to be apprehended, peril? The insurer undertakes

to make good all losses resulting from sea perils, but not

to reimburse the insured for losses caused by an inten-

tionally reckless disregard of those precautions which

common prudence dictates, and which he, understanding
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the necessity therefor, wilfully refuses to take. And
that is precisely what we have in the case at bar.

The owners of the "Sudden" dispatched her from San

Francisco for Nome at a time when ice was to be met in

the Behring Sea. The vessel was not sheathed or other-

wise specially prepared for the ice, and her unfitness for

that kind of navigation is evidenced by the fact that

her first contact with ice put a hole through her bow.

That she was not equipped for that character of work

was substantially testified to by Captain Simmie, a wit-

ness for defendant in error (Trans., p. 284). The in-

sured, of course, knew what was to be anticipated on that

voyage, and without any direction, or precaution taken,

likely to minimize the known risk, and the Captain, with

his eyes wide open and the dangers apparent, deliber-

ately put her into the ice and against the peril which

resulted in the injury which is the basis of the claim

now made against plaintiff in error. To have avoided

the risks thus taken was a simple matter. The vessel

could have put into Dutch Harbor, just out of Umilak

Pass, until the Behring Sea was free from ice, a matter,

we understand, of possibly a week or two. But the

insured wanted to get to Nome "to market" the insured

cargo, and so the vessel was headed into the ice and

against her fate. If she did not get through the goods

could not be sold at a profit, and so it was a good gamble

to put her into the ice and take the chances. If she

got through the goods could be sold at a profit; if she

failed in the attempt, but without injury to the vessel,

the goods were still on hand at what they were worth,

and if she failed and sunk because of injury while in
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and from the ice the insurers were in the gap for the

loss.

The question at issue upon this point is not a wholly

new one. There are a number of cases bearing upon it.

In Williams \s. Neiv England Ins. Co., 3 Clifif. 251;

29 Fed. Cas. No. 17, 731, the owners of an insured ves-

sel attempted to put her across the bar at Hatteras Inlet.

As in the case at bar, a proper purpose dictated the

attempt. She struck on the bar and was wrecked. It

was understood that the depth of water upon the bar was

such as to make the attempted passage dangerous. It

was held, that under the circumstances the loss was not

within the protection of the policy. Speaking to the

point we have now under discussion, the Court said:

"Authorities to prove that persons insured cannot
recover for a loss occasioned by their own wrongful acts

are hardly necessary, as the proposition involves an ele-

mentary principle of universal application. Losses may
be recovered by the insured, though remotely occasioned

by the negligence or misconduct of the master or crew,

if proximately caused by the perils insured against, be-

cause such mistakes and negligence are incident to

navigation and constitute a part of the perils which those

who engage in such adventures are obliged to incur, but

it was never supposed that the insured could recover

indemnity for a loss occasioned by his own wrongful act,

or by that of any agent for whose conduct he was re-

sponsible."

In support of the foregoing the Court cites:

Thompson vs. Hopper, 6 El. & Bl. 944;

Marsh, Ins., 376;

American Ins. Co. vs. Ogden, 21 Wend. 305;

Bell vs. Carsiairs, 14 East. 374;

Cleveland vs. Union Ins. Co., 8 Mass. 308.



75

In Chandler vs. Worcester Mid. F. Ins. Co., 3 Cush.

328, the Supreme Court of Massachusetts, in an opinion

written by Chief Justice Shaw, it is held, in line with

the views expressed by Judge Clifford, that the miscon-

duct of insured which will bar his recovery need not, as

ruled by the Circuit Judge in this case, "be with the cor-

rupt design of destroying the property"; and by way of

illustration he puts this case:

"Suppose the insured in his own house sees the burn-
ing coals in the fireplace roll down on to the wooden
floor, and does not brush them up, this would be a mere
non feasance. It would not prove any intent to burn the

building, but it would show a culpable recklessness and
indifference to the rights of others. Suppose the prem-
ises insured should take fire, and the flames begin to

kindle in a small spot, which a cup of water would put

out, and the insured has the water at hand but neglects

to put it on. This is mere non feasance; yet no one
would doubt that it is culpable negligence, in violation of

the maxim, sic utere tuo et alienum non laedas."

And the general rule is that the insured is not indem-

nified against his own act, or want of action.

Parsons, Ins., Vol. I., p. 53^ et seq.

And so the rule is stated by Emorpoa , cited by Mr.

Parsons in support of his text.

"It is, then, certain," says that learned author, "that

the insurers never answer for damages and losses

which happen directly through the act or fault of the
assured himself. It would be, in fact, intolerable that

the assured should be indemnified by others for a loss of

which he is the author. This rule is grounded upon first

principles."

The principle of the common law, adds Mr. Parsons,

in a note to the text, citing Chandler vs. Ins. Co., supra,
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(p. 532), seems to be the same. And to the same effect

is the decision in

Am. Ins. Co. vs. Ogdeii, 20 Wend. 287.

And so it is ruled in England.

Thompsoyi vs. Hopper, 7 Ellis & B. 937.

"The underwriter is not liable," says Mr. Phillips,

(Sec. 1046), " to indemnify the assured for losses by the

perils insured against directly incurred through the

fraud or gi'oss misconduct of the assured. A contract

for indemnity in such case would be absurd, and so far as

it related to a voluntary and intended loss, void at law."

The theory of counsel for defendant in error, upon

which the Circuit Judge based his ruling, rests upon the

general rule that the insurer is not exonerated from

liability for a loss resulting from negligence because so

brought about. But we respectfully submit that the

learned counsel and the learned Circuit Judge have both

overlooked the cases in which there has been mere neg-

ligence, or negligence pure and simple, which, under the

decisions, is the remote cause of the loss, and the wilful

and intentional omission to take a usual, ordinary and

proper precaution, with a full understanding of the risk

incurred by such failure so to do, which falling short of

a corrupt design to destroy the property is, nevertheless,

something more than mere negligence, and which, under

all the authorities, bars the right of recovery upon the

part of the insured. This distinction is noted by Mr.

Phillips, who, stating the general rule and the qualifica-

tion thereof, says:

"The underwriter is liable for losses by the perils in-

sured against, though in consequence of the negligence
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of the insured, if it does not amount to gross negligence or

wilful misconduct."

1 Phillips, Sec. 1046, a.

In the policy in suit the plaintiff in error insured de-

fendant in error against "barratry of the master and

mariners" (Trans., p. 19), and the etfect of this special

warranty is to exclude liability for such negligence

upon the master's part as we have under consideration in

this case.

Grim vs. Phi&nix Ins. Co., 13 Johns. 451, 458.

The doctrine of this case is approved by Mr. Parsons.

Parsons, Ins., Vol. I., p. 534 and note.

Section 2629 of the Civil Code of this State, which by

an express stipulation of the policy is made a part of

the contract between the parties (Trans., p. 22), is a stat-

utory embodiment of the rule as we have stated it.

That section in terms provides, that while an insurer is

not exonerated by negligence upon the part of the

insured or his agents, it "is not liable for a loss caused by

the wilful act of the insured." It is not questioned that

this section of the Code is controlling, but it is, we

believe, claimed that "the wilful act of the insured"

referred to must include a "corrupt design" upon the

part of the insured to destroy the property. And the

rulings of the Circuit Court are based upon that theory.

Upon the other hand, we contend that the section is

nothing more than the statutory expression of the law

as laid down in the text-books and decisions to which

we have referred.
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In the absence of a clear intention to the contrary,

and there being no inconsistency between the terms of

the statute and the rule as given to us in the decisions,

it would seem that no reason arises to hold that the

statute means anything else. And in addition to this, the

grammatical sense of the section leads to the same con-

clusion. If the lawmakers had intended to make the

forfeiture of the policy depend upon an intention to

destroy the property, would they not have said so? The

natural way to express that idea would have been to

phrase the section, "the insurer is not liable for a loss

intentionally caused by the insured," or something equiv-

alent to that. Why have left the intention in doubt,

and why have clothed the legislative intention in lan-

guage which, seemingly, does not mean the thing in-

tended? A wilful act upon the part of the insured

does not necessarily include a criminal intent. In the

present case the insured of its own motion, and intend-

ing so to do, sent the vessel into the ice, and the loss

resulted from its so doing. This was unquestionably a

loss resulting from "the wilful act of the insured."

Nor was there any necessity at all for the provision,

if what counsel for defendant in error contends for was

intended, for, of course, the insurer would not be liable

for a loss resulting from the intentional destruction by

the insured of the insured property. Under no circum-

stances would such a loss be one from a peril of the sea.

The apparent intention of the statute is to relieve the

insurer from a loss by a peril of the sea brought about by

an intentional assumption of the risk. Of course, such

a risk can be recklessly taken, without a corrupt design
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to destroy the insured property; and the statute is, in

line with the common law, to cover such a case as this.

If the owner sees tit to run an unnecessary risk—to

intentionally disregard the dictates of ordinary pru-

dence—the loss ought to be his.

Of course we do not question that the insurer would

be liable for a loss resulting from the remote negligence

of the master, just as liability would exist if the

insured himself were negligent within the meaning of

the general rule. But if the act of the master from

which the loss results amounts to misconduct within the

qualification of that rule, it is the proximate cause of

the loss, and the insurer cannot be held liable.

The answer in this case is drawn upon the theory

that the negligence complained of was of that character

which the authorities hold to be the proximate, as dis-

tinguished from that which is the remote, cause of the

loss; and the evidence, we contend, abundantly estab-

lished this claim, and if we are right in this, a verdict

should have been directed in our favor.

V.

ERRORS IN THE GIVING OF INSTRUCTIONS.

(a) What was said under the last subdivision of this

argument substantially covers our complaints in relation

to the instructions which were given and those which

were refused, concerning the voluntary risks taken by

the insured in putting the vessel and her cargo into the

ice. There is this, however, to be added. It is our con-

tention that upon the evidence on this point a verdict
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should have been directed for plaintiff in error. But it

may be that the Court will be of the opinion that, upon

the whole case, the question was one of fact for the jury.

If the Court shall be of this opinion, and hold with us as

to the law in such cases, then the question should have

been submitted to the jury under proper instructions. In

this view of the case the Court erred in giving Instruc-

tion 14 (Trans., p. 332), already referred to, and in re-

fusing to give requested Instructions 38 and 39. These

last two requests were as follows (Trans., p. 326):

"38. An insurer is not exonerated by the negligence
of the insured, or of his agents, or others, but an insurer

is not liable for the wilful act of the insured.

"If, from the evidence, you find that the plaintiff, as

owner of the' 'Catherine Sudden,' dispatched her upon
the voyage to Nome, intending and with the understand-

ing that she should sail into the Behring Sea without re-

gard to the presence of ice therein, and that by reason of

her construction and condition she was not fit to go into that

sea and into the ice therein, and was likely to meet with

the accident which in fact bsfell her, then, and in that

case, your verdict must be for the defendant."

"39. In the navigation of the 'Catherine Sudden' from
San Francisco to Nome the captain of said vessel was
the agent and representative of the plaintiff, and if he
put his vessel into the ice knowing that she was not fit

to go into the ice and was likely to meet with the acci-

dent which in fact befell her, plaintiff is responsible for

what he did, and if you find, as already stated, that the

master under these circumstances put the vessel into the

ice when he should not have done so, then, and in that

case your verdict must be for the defendant."

We submit that upon the foregoing reasoning, and

upon the authorities cited, each of the foregoing instruc-

tions should have been given.
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(b) In its third instruction (Trans., p. 328), the

Court charged the jury that the measure of damage for

which plaintiff in error was liable for loss upon the

lighterage plant was such proportion of the towage

charge as the insurance ($3,000) was to the valuation

(|3,000), to wit, the whole amount paid. We have in

an earlier portion of this brief argued the fallacy of

this view, and submit our objection to the instruction

upon that argument.

(c) In the fourth instruction given the jury were

told that the salvors' claim to the whole cargo had the

legal effect to deprive the insured of the cargo perma-

nently, i. e., to made the loss total. We have hereto-

fore herein referred the Court to the authorities to the

contrary, including the Be Matns case (L. R. 7 C. P. 570),

in which it is said that this is absurd. The effect of this

ruling was to take from the consideration of the jury

the failure of the insured, its servants and agents,

to comply with the sue and labor clause, and to take the

case outside the authorities cited in our main argument,

in which it is held that the loss, under such circum-

stances as we have here, was not from a sea peril, but was

the result solely of the unauthorized sale. We rest

our objection and exception to this instruction upon the

argument under subdivision I hereof.

(d) The fifth instruction given (Trans., p. 329) is in

line with the fourth, and goes a bowshot beyond. In

this instruction a number of facts are assumed which

have no shadow of support in the record, and from and

upon these assumed facts certain legal deductions are

drawn and based, which, we submit, have even less sup-
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of the revenue cutter then at Nome was recognized as an

authority to determine the question of salvage, that he

acted as an arbitrator between the insured and the

salvors, and as such gave the ship and cargo to the

salvors, and from these imaginary facts it is held that

the loss became, in law, a total loss for which plaintiff

in error was liable, unless an adjustment as between the

insured and the salvors was possible. Now, there is no

evidence that the captain of the revenue cutter was

recognized as an authority to determine the question of

salvage, none that he acted as an arbitrator, and none

that he gave, or assumed to give, the ship or cargo to

the salvors. If there is any such testimony, counsel for

defendant in error will doubtless be able to point it

out. And, of course, if the assumed base u^Jon which

the legal theory of that instruction was built has, in fact,

no existence, there is nothing for the theory to rest

upon. The truth is that this instruction only puts in

another form the wholly unsound view of the trial judge,

that an unlawful seizure and sale by salvors is a peril of

the sea.

(e) The seventh instruction given will be discussed in

connection with certain instructions requested by plaintiff

in error which were refused. Instructions eight to eleven

are, we think, unsound in principle and unwarranted by

the evidence, but they are in relation to a comparatively

unimportant matter, and hence we pass them.

(f) Instructions twelve and thirteen have relation to

the question of seaworthiness, and our exceptions thereto

should be sustained upon the ground that, taken in con-



83

nection with instruction fourteen, they failed to submit

properly our defense based upon the affirmative aver-

ment that the vessel was unseaworthy. This defense was

specially pleaded (Trans., p. 34), and there was proof

to sustain it. But the Court, apparently overlooking all

this in instructions twelve, thirteen and fourteen, confused

this distinct defense with the entirely separate one based

upon the intentional assumption of risk in putting the

vessel into the ice. Plaintiflf in error had the right to a

submission of the question of seaworthiness in such form

that the jury could have passed on it intelligently.

VI.

ERROKS OF THE COURT IN REFUSING
INSTRUCTIONS REQUESTED BY PLAINTIFF

IN ERROR.

(a) We claim that the Court should have directed a

verdict in our favor both as to the cargo and as to the

lighterage plant, and these claims were embodied in

requested instructions one to three. The refusal to give

these we assign as error. The argument upon which

this assignment of error is based is set forth at length in

the earlier portion of this brief.

(b) Requested instructions four to eight (all of which

were refused) were based upon our argument having

relation to the lighterage plant. In and by these re-

quests the Court was asked to charge the jury that, for

the purpose of determining the proportion of the charge

for towing the launch and lighters to Nome, the actual,

and not the policy, valuation was to control. Our argu-
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ment and the authorities upon this proposition are before

the Court, and need not be repeated. In the eighth

request the Court was asked to charge, that if the launch

and lighters were, in fact, not in any danger of being

lost, plaintiff in error was not liable for any portion of

the towage cost, and as with the other requests men-

tioned, our argument and the supporting authorities are

before the Court. We submit that it was plain error to

take this question away from the jury.

(c) In the requests nine and tea we asked the Court

to charge, that unless defendant in error had proven a

total loss, it could not recover; that defendant in error

was bound to prove a total loss, or fail. (Requests 9

and 10, Trans., pp. 313-314). These instructions, we

submit, should have been given. The policy expressly

provides against anything less than a total loss under the

circumstances existing in this case, and such was the

theory upon which the complaint was drawn.

(d) Requested instruction eleven (Trans., p. 314)

should, we submit, have been given. It was to the effect

that the sale at Nome could not be taken as a total loss,

unless it was, in fact, the result of actual necessity, and

could not have been avoided by any effort, or efforts,

upon the part of the insured, and that the necessity for

the sale was not established by proof that the salvors

claimed the whole property as salvors, or insisted upon

its sale. Plaintiff in error certainly had the right to this

instruction.

De Matos vs. Saunders, L. R. 7 C. P. 570;

Paddock vs. Com. Ins. Co., 84 Mass. 93.
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The phrase "perils of the sea" in a policy of marine

insurance extends only to cover losses really caused by

sea damage or the violence ot the elements.

Murray vs. N. 8. Mar. Ins. Co., 10 N. S. K. 24.

This case and those next hereinafter cited are also in

point in support of our argument under subdivision I of

this brief that the sale at Nome under the claim of the

salvors was not a loss from a peril of the sea.

And substantially to the same effect are:

Mercantile 8. 8. Co. vs. 7\jser, 7 Q. B. Div. 73;

8cottish Marine Ins. Co. vs. Turner, 1 Macq. H.

L. 334;

Moody vs. Jones, 4 B. & C. 394;

Moss vs. 8mith, 9 C. B. 94;

Philpott vs. 8wan, 11 C. B. (N. S.) 270;

Meijer vs. Ralli, 1 C. P. Div. 358.

Requested instruction twenty-one asked the Court to

charge that the burden of proof was upon defendant in

error to show that the sale at Nome was necessary. This

request was also refused, and we assign this ruling as

error.

(e) Requested instruction fourteen should, we sub-

mit, have been given. In that request we asked the

Court to tell the jury that in determining whether or not

the loss was total, they could not take into consideration

the value of the salvage service, for the reason that

such service had not at any time been fixed either by

the parties or by any court, and that the value of such

survice was not an issue in the case and could not be
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collaterally determined therein. We submit that the

instruction was proper, under the contentions of the

parties and under the circumstances developed, and that

the refusal to give it was error.

(f) Requests fifteen to twenty and twenty-one to

twenty-three, inclusive (Trans., pp. 316-321), were based

upon our argument having relation to the duties of the

insured under the sue and labor clause, which, of course,

it is unnecessary here to repeat, and should, we think,

have been given. Under given instruction six (Trans.,

p. 330) the Court recognized the theoretical correctness

of our contention in this regard, but that portion of the

Court's charge is simply a colorless generality, and is not

a fair substitute for the refused requests.

(g) Requested instruction twenty-four (Trans., p. 320)

was expressive of the law and directly applicable to the

facts in this case, and its refusal was most prejudical.

Given instruction seven (Trans., p. 330), which purported

to deal with the subject matter of refused request twenty-

four, in effect, smothered and confused it. The Court

in the instruction given does not say that Morine was

without authority to appoint Humphrey, or that Humph-

rey, as substituted agent for the insured, was not

obligated to do anything to lessen the loss to the authori-

ties, but it certainly in effect conveys that impression.

The law upon the contrary is, we submit, as expressed

in the refused request.

Terre Haute, etc., R. B. Co. vs. McMurray, 98

Ind., 358; 49 Am. Rep., 752.

8 Wait's A. & D., 50.
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(h) Request* twenty-five to thirty (Trans., pp. 321-

323) bore upon propositions already discussed, and

were, we submit, expressive of the law as evidenced by

the authorities already referred to.

(i) We ask the attention of the Court to requests

thirty-one to thirty-four inclusive. In these we asked

the Court to instruct the jury as to the effect of what Mr.

Gollin did at the time of the sale, and we submit that

the Court should have charged as requested, and that its

failure to do so was, in its probable effect, most pre-

judicial.

(j) Requested instructions thirty-five, thirty-six and

thirty-seven (Trans., pp. 325-326) are based upon the

defense that the vessel was not seaworthy, and upon the

evidence supporting that defense. Requests thirty-

eight and thirty-nine (Trans., p. 326) have relation to

the voluntary assumption of an unnecessary risk by

putting the vessel into the ice. The Court confusing, as

we read the charge given, these two distinct propositions,

refused all our requests and gave its instruction No. 13

(Trans., p. 332). We urge the refusals and the giving

of No. 13 as error. It was the right of plaintiff in error

to have these two matters separately stated, and the

mixing up the question of seaworthiness with the other

one growing out of the voluntary putting of the vessel

into the ice necessarily confused the jury. That the

vessel was not fit to be navigated through the ice, and

hence was unseaworthy, was one defence; that in putting

her in the ice, knowing the risk run, and voluntarily

assuming such risk, was another and independent de-
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drawal from the jury of the question of seaworthiness.

(k) There was evidence that the sale at Nome,

which, it was claimed, had made the loss a total loss,

had been judicially set aside (Trans, p. 253 and 121-2),

and in our requests forty-one (Trans., p. 327) we asked

the Court to charge that if this was so, then, as to the

sold goods, there was no loss within the protection of the

policy. This instruction with the others was refused.

Should it not have been given? If that sale was judici-

ally set aside, then there was no sale. In what way,

then, was there a loss from a sea peril?

(1) The final instruction requested and refused had

relation to a ruling made during the trial, and upon

which we have assigned error. This ruling and the

subsequent refusal to charge as requested in relation

thereto will be discussed in the next subdivision of our

argument.

VII.

THE COURT ERRED IN OVERRULING OB-

JECTIONS TO QUESTIONS ASKED THE WIT-
NESS DAVIS, AND REFUSING TO STRIKE OUT
PORTIONS OF HIS TESTIMONY.

Of the total insurance underwritten by the plaintiff in

error in favor of defendant in error and others insured,

owners of cargo upon the "Catherine Sudden," the

greater portion was reinsured. The total original insur-

ance was $13,000, but of this amount $12,000 was rein-

sured (Trans., p. (i4). Plaintiff in error had only, there-
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fore, .f1000 dependent upon the result of this suit. The

general agent of plaintiff in error at San Francisco was

friendly to the claim of defendant in error, and wished to

see defendant in error successful. He wished to see de-

fendant in error get a verdict (Trans., p. 66). If

Mr. Davis could have seen his way safely to pay the

loss, he would have done so. But the reinsuring com-

panies were of the opinion that the loss ought not to be

paid, and with them plaintiff in error united in denying

liability and in defending against the suit of which the

writ of error herein is the outcome.

The record being as above stated, H. E. Pennell, the

secretary of the defendant in error was asked:

"Did you have any conversations with Mr. Davis, the

manager of this company, concerning the payment of the

loss and the amount ?" (Trans., p. 150.)

To that question the witness replied:

"I did; yes, sir." (Trans., p. 150.)

The witness continuing testified:

"I had those conversations with Mr. Davis from time to

time in the way I have stated, telling him of the loss and
asking him as to the mode of collecting under the policy,

and as the different information was furnished and consid-

ered by Mr. Davis I continued, of course, on behalf of the

company, to demand our insurance money. In response to

this demand I was informed by Mr. Davis that he consid-

ered the demand of my company just, and that in all fair-

ness we should receive our money under the policy. Then
I asked him why he did not pay it. He said that he
would like to pay it, and would pay it, if it were not for

the fact that he had reinsured a certain amount of the

risk that he carried, and if he paid the amount of our
policy he would have in some way to get it from the re-

insurers, for they had given him to understand that if he
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paid it they would not pay him; and he said that he did

not want to be out his money, as he would have to be,

until he would, perhaps, have to sue his reinsurers to

get his money, and while he felt that we should have it

justly, for this reason he could not pay it." (Trans., p.

151.)

The question itself was unobjectionable by reason of

the averment of the complaint that prior to the com-

mencement of the action the loss had been adjusted

(Trans., pp. 6, 13, 16). And, of course, plaintiff in

error could not anticipate that under the safeguard of a

legimate question there would be smuggled into the

record the recital of Mr. Davis' individual opinions con-

cerning the merits of the litigation, found in that portion

of the answer commencing with the words "In response

to this demand" &c., the necessarily injurious character

of which is apparent. Our motion to strike out this

matter was promptly made. The learned Circuit

Judge expressed doubt as to the propriety of allowing

Mr. Davis' opinions concerning the liabiliiy of his com-

pany to remain in the record, but because, apparently,

of our insistence upon a ruling, a thing to which no

proper exception can be taken, denied the motion to

strike out.

At the close of the trial we requested an instruction

(No. 42, Trans., p. 327) that the statement by Mr. Davis

"that in his opinion the defendant was liable" &c. should

be disregarded, but this request was refused. Of course,

the letting of this statement of Mr. Davis remain in the

record was to give the jury to understand that the opin-

ion thus expressed was something that could be consid-

ered in reaching their verdict.
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It would seem that argument upon these rulings would

be but a useless waste of the time of this Court. We
leave it to the ingenuity of counsel upon the other side

to suggest some possible support therefor.

VIII.

A companion ruling to the one last considered is set

forth in our fifty-ninth specification of error herein

(ante, p. 36). The argumentative answer of Mr. Davis,

to which our motion to strike out, as therein set forth,

was addressed, was upon its face intended to aid defend-

ant in error, and it can hardly be doubted that it had

that effect.

IX.

The Court permitted counsel for defendant in error,

over our objection, to ask the witness Davis whether or

not, in stating to the representatives of defendant in

error that the proofs of loss presented by the latter were

sufficient, the fact that it had been stated that Mr. Gollin

had consented to the sale at Nome had any effect on his

judgment. It is difficult to perceive the connection

between these two things, but by the ruling of the Court

in permitting the witness to answer, as he did: "Yes,

sir, for the reason that I have known Mr. Gollin ever

since I have been in the insurance business, and I have

great faith in his ability," the jury were, in effect, told

that this was material, and it is fair to presume that,

having been given to so understand, they gave Mr.

Davis' high opinion of Mr. Gollin due consideration in

reaching their verdict.



Throughout the foregoing argument we have proceeded

upon the theory that defendant in error, as to any item

upon which a total loss had not been proven, could not,

as to such item, recover. The warranty of the policy

bearing upon this is as follows (Trans., p. 20):

"3. All merchandise not excepted under the follow-

ing memorandum clause (this clause has no bearing

upon the question) is hereby warranted by the insured

Free From Particular Average and Partial Loss, unless

occasioned by stranding, sinking, fire, collision, or other

extraordinary peril hereby insured against, and amount-
ing to fifty per cent, or more on the sound value of the

whole shipment at the port of delivery, and all such loss

fihall be settled on the principles of salvage loss, with

benefit of salvage to the insurers."

Under this warranty it will be seen that, under a

properly framed pleading, and upon sufficient proof, a

loss less than total, if of a kind and from a cause

insured against and over fifty per cent., would be within

the protection of the policy. But the complaint, as

to each class of property covered, alleges only a total

loss, and there is no proof of any loss less than total;

and hence, unless, in law, the loss to defendant in error

was, under the circumstances, a total loss, there is no

evidence upon which a recovery for any lesser sum could

have been maintained In other words, there is no evi-

dence upon which the jury could have measured the

amount of a loss less than total. This is unquestionably

true as to the merchandise item, and it is not pretended

that the lighterage plant was, by reason of the " Sud-

den's " contact with the ice, injured at all; and the

Court expressly so charged, saying (Trans., p. 328):



93

"3. It does not appear that any injury or damage re-

sulted to the lighterage plant from the accident to the

'Catherine Sudden,' or that the plaintiff suffered any loss

or damage as to said plant within the protection of the

policy, except in so far as plaintiff was compelled to pay
salvage for the towing of said lighterage plant from the

place of the accident to Nome."

Our contention then as to the lighterage plant, that

we were liable only for a total loss, is based upon the

theory sustained and accepted by the Court that there

was not, as to that portion of the insured property, by

reason of what happened to the "Sudden" in the ice, any

possibility of loss from any of the specified causes under

which plaintiff in error was to be liable for a partial

loss above fifty per cent. And if this be so it follows

that there was not under the policy any partial loss

liability and hence the authorities cited by us upon this

branch of the case are in point.

Upon the whole case we respectfully submit that the

judgment should be reversed.

VAN NESS & REDMAN,
Attorneys for Plaintiff in Error.
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In brief response to the argument of petitioner upon

application for rehearing, leave having been granted us

to reply thereto, we submit the following

:

I.

1. Baekatry: The policy sued on covered against

perils of the sea, pirates, assailing thieves, jettisons, bar-

ratry of the master, or mariners, etc. (Trans., page 19.)



Under this policy it was open to defendant-in-error to sue

for a loss by a i^eril of the sea, or, alleging misconduct on

the part of the master of the '

' Sudden, '

' to have counted

upon a barratrous loss. The election was made, and,

upon the theory that the master was authorized to pro-

ceed as he did, the action was based upon a loss by a peril

of the sea. And having made this election defendant-in-

error may not be permitted to recover as for a loss by

barratry. Barratry is not a peril of the sea, nor can a

recovery be had for such a loss under such a complaint as

we have in this case, nor without appropriate averment

of the facts upon which barratry is claimed. In the ab-

sence of such averment there can be no recovery for a

loss so caused.

2 Phillips' Ins., 610.

BlytJi vs. Shepard, 9 Mees & W. Exch., 768.

The complaint in this case was framed, as we have said,

upon the theory that the loss was from a peril of the sea.

There was no averment, nor any claim, either in the put-

ting in of the proof, or in the instructions requested, and,

or, given, that the loss was barratrous. Upon the con-

trary the position of the defendant-in-error and its coun-

sel throughout, both in the Circuit Court and in the briefs

in this Court, was, that the master of the "Sudden" did,

under the circumstances, just what he should have done.

And the Court (at the request of defendant-in-error)

instructed that the loss was from a peril of the sea.

(Trans., p. 329.) Defendant-in-error will not be permit-

ted to plead and try its case upon one theory and, having

a decision against it upon that theory, secure a rehearing

and a retrial upon another, different, and inconsistent

position.

2. The Civil Code (Sec. 2629) expressly provides that

an insurer is not liable for a loss caused by a willful act



of the insured, and this case is within the protection of

that section. The insured, defendant-in-error herein, was

the owner of the vessel, and of the insured cargo, and the

captain, whose willful running of the ship against a pat-

ent danger brought about the loss, was its agent, and his

act, as is correctly held in the decision against which this

rehearing is asked, was tke act of the insured, and for

which the insured is responsible. Of course if the cap-

tain had sailed the vessel into the ice against the express

orders, or understood wishes, of the insured, his act,

under such circumstances, might be held to be barratrous.

But such is not the case. The vessel was dispatched to

Nome by the insured at a time when it was necessarily a

matter of common knowledge that there was floating ice

in the Behring Sea, and as the agent of the insured, and

with its consent, he was crowding his ship to her destina-

tion to get for his principal the benefit of the early mar-

ket. The loss, therefore, was not barratrous, and this

Court, under these circumstances, correctly held that in

putting the vessel into the ice the master was the repre-

sentative of the insured and the act itself was the act of

the insured.

"If" the act complained of "be done in compliance

with the owner's instructions or request, or with his

assent, it is not barratrous."

1 Parson's Mar. Ins., 567

"If the owners, or quasi owners, are themselves in de-

fault, in not preventing an act which would be barratrous,

this is equivalent to their assent."

Id., 571

It is admitted by counsel for defendant-in-error that

his client left to the judgment of the master the manner

of proceeding. (Brief of defendant-in-error in reply to



original brief of plaintiff-in-error, p. 61.) It was left to

the discretion of the master, says the counsel, whether

the vefesel should or should not be put into the ice. And
therefore, we submit, it follows, that in going into the ice

the master was acting under the authority of the insured,

and hence was not, as to the latter, guilty of any wrong-

doing upon which a charge of barratry could be based.

His act, under the circumstances, was the act of the in-

sured and hence clearly, in no view of the law, barratrous.

{Parsons, ante.)

To be barratrous the act complained of must be in dis-

regard of some duty to the owner. Anything done with

his consent, express or implied, is not barratrous.

1 Abbot's Law Diet., "Barratry," p. 128.

The decision of the Court proceeds upon the theory

that, in putting the vessel into the ice, the master was the

representative of the insured and the authorities, as we

have seen, fully sustain the conclusion announced.

n.

The point made by petitioner under this subdivi-

sion was fully discussed in the briefs, and calls, we think,

for no further discussion. It is, in fact, without any

merit whatever.

ni.

As to the new point suggested under this subdivision

of the petition we have only to say : First, that neither

upon the trial, nor in the briefs, was there any hint

thereof; and next, that there never has been, as to the

point upon which our bill of exceptions was taken and

our writ of error prosecuted, no claim upon the part of

plaintiff-in-error that "by default of insured . . .

the insurer never incurred any liability under the pol-

icy." We did, in the Court below, base one of our de-



fenses upon the proposition that the "Catherine Sud-

den" was unseaworthy, and that hence, as to that de-

fense, liability under the policy never attached. * But the

verdict upon that point was against us, and as the testi-

mony upon behalf of defendant-in-error was sufficient to

support the verdict in that particular we have not, as to

that contention, at any time challenged the judgment.

Upon our exceptions, based u^ion the contentions urged in

this Court, we have necessarily conceded that original lia-

bility did attach under the policy. Our claim has at all

times been that, as to these defenses, the loss was not,

as to the going into the ice, within the protection of the

policy, and that as to the fraudulent sale at Nome we
were released from liability because of the wrongful acts

of the defendant-in-error in connection therewith.

IV.

Concerning what is said under this subdivision, we
unite with counsel in the hope that the Court will appre-

ciate and understand the diffidence and spirit of frank-

ness and candor in which he makes it. But we also con-

fidently anticipate that the Court will not by reason

thereof be misled into giving any consideration to the

suggestion itself. Of course, we could offset what coun-

sel says with an adverse counter-statement equally frank

and candid touching the frauds perpetrated at Nome to

which counsel refers. It occurs to us, however, that as

the judgment of reversal is upon grounds wholly distinct

and unconnected with those frauds, it is not necessary to

burden the Court with any argument in relation thereto.

We respectfully submit that the petition for rehearing

should be denied.

VAN NESS & REDMAN, and

T. C. VAN NESS,
Attorneys for Plaintiff-in-Error.
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We find some enibarrassiiieiit in approaching this argu-

ment because of some manifest errors into which appellant

has fallen respecting tlie facts. Any attempt at a cate-

gorical reply to them would tend to throw us out of all

logical discussion of our subject, and we desire accordingly



to note at the outset that, though we may not in the course

of our reply controvert all of what we think are his

assumptions of fact, we do not wish on that account to

be deemed to assent to them. We also feel that many of

the facts upon which ai)pellant dwells are not essential

to any projjer considerations of the (|uestions of law

raised by the appeal, and their i)iesence seems to us in-

explicable exce])t upon the theory that tlicy are intended,

indirectly, to create susjjicion in the mind of the court

that the appellee is attempting to foist a corru])t claim

upon an insurance company. Indeed, in the latter part of

his brief, tlie intent is unveiled. To that attack it is

sufficient reply to say that it is the usual cry which char-

acterizes a bad case and is without foundation in fact.

Neither the trial judge nor the jury seem to have been

at all impressed with the attempt made in that direction

in the lower couit. and we feel satisfied that when this

court has examined the record it will come to the same

conclusion.

The facts of the case as we take them from the recoi'd

are as follows

:

In May, 1900, the apijellant issued to the respondent

its policy of insurance, covering certain merchandise

laden on the barkentine '

' Catherine Sudden '

', for a voyage

from the port of San Francisco to Nome, Alaska, "at

" ship's tackle or thirty d<ii/s after arritutl". The policy

contained two insurances, one on merchandise under

deck valued at tlie sum of if5,25(); the other on merchan-

dise on dc'ck valued at $3,000. The perils insured

against are "of the seas, ))irates. assailing thieves, jetti-



" sons, hamitfy of the master or mariners, and ail otlier

" losses and misfortunes tliat liave or sliall come to the

" hurt, damage or detriment of the said property or in-

" terest to which insurers are liable bj^ the rules and

" customs of insurance in San Francisco, excejiting siich

" losses and misfortunes as are excluded by this policy"

(Tr. pp. 18-19).

Xone of the cargo in question consisted of memorandum

articles, and therefore it was all subject to the 50 per cent

average clause of the policy :—that is, it was insured "free

" from particular average and partial loss unless ucca-

" sioned by stranding, sinking, fire, collision or other

'

' extraordinary peril hereby insured against and amoimt-

" iiig to 50 per cent or more on the sound value of the whole

" shipment at the port of delivery, O'lid all such loss shall

" he settled on the principles of salvage loss ivith benefit

" of sal rage to the insurers" (clause 3 Tr. p. 20).

It is further agreed "that the provisions of the Civil

" Code of California shall be conclusive and binding as

" regarding the n-arrantg of searrorthiness, liability of in-

" surers in case of i)rior, subseciuent or simultaneous in-

" surance, and such other questions as are therein legis-

" lated upon and not otheruise provided for in thds policy"

(V.-22).

Tlie usual "sue and labor" clause is also iiH'()r])orated

in the policy (]>. 19).

Under this policy thei'e was laden on board said vessel

under deck a miscellaneous cargo of provisions and grocer-

ies and 150 tons of coal (p. 128). The cargo is itemized on

pages 141. 142 and 14.S of the record, Iwing that ])ortion



of the cargo ou the ship's manifest cousigned to the

" Nome Beach Lighterage & Trans. Co." On deck there

was shipped three lighters and gear, the steamer "Dor-

othy" and sis thousand feet of lumber. The lumber re-

ferred to is what is called a " knocked-down house". It

is not lumber, properly speaking, but was sawed, fitted

and ready to put together into a house. None of it was

merchantable Imnber that vniild find a market (pp. 145,

146).

The rest of the cargo named in the manifest and ichich

nas the bulk uf the ship's cargo belonged to other con-

signees and Iwd nothing to do uith this insurance.

The vessel started upon lier voyage on the 28th day of

April, 1900, and proceeded without event until about the

30th day of May, when the vessel encountered large fields

of drift ice. The master, exercising his discretion, sailed

through the ice for several days, in company with a large

number of other vessels, both sail and steam, (about

thirty in number) all bound for the same place (p. 54).

The ice appeared at first in fields of broken pieces and

finally in large fields with passage ways through them,

these passage ways changing as the ice moved. On about

the third day, and while under sail, making headway

through one of these o])en ])assages, the vessel struck a

submerged cake of ice and stove a hole into her bow

(p]j. 54, 263-4-5). She was then run upon a cake of ice

with a view of jireventing her sinking, but she filled with

water and went down so that Init a very small portion of

her ujjjier deck remained above water. About 90 per

cent of her was under water (p. 54). The jiassengers and



crew were eoiiipelled to abandon lier, some going upon the

ice and others on board of other vessels that came to

their rescue. While in this condition, two sailing vessels,

the "RuIj© Richardson" and "Pitcairn" came alongside

and offered their sei-\'ices, and the master of the '

' Sudden '

'

permitted them to take on l)oard some flour and lard (}>.

265) or flour and bread (p. 49) irliich iruuld otherwise

have been lost and ruined (p. 272), with the understanding

that they would take it to Nome, and whatever salvage was

due thereon should be there settled. About the third day

after the sinking of the "Sudden" a steamer known as

the "Convin", e(|uipped with pumps and appliances, came

alongside. She drew the steam launch "Dorothy" and

two barges off of the deck into the water, and subsequently

under a salvage contract entered into with the master,

towed this steam launch and barges to their destination.

By that contract the master of the "Sudden" agreed to

pay for salving the launch and barges the smn of $2500.00

in cash and to give the service of the crew and lighterage

eipiii»ment to land the cargo of the steamer "Corwin'at

Xome. He furthei- agreed that the salvors should retain

possession of the launch, barges and surf boats until final

payment of the said salvage money. (The contract is set

forth on pji. 22.'^ and 224 of the record.)

When the "(loi-win" l>egan operations, the master of

neither vessel exjtected that they would l)e able to save

anything except the launch and barges (p. 267), and the

master of the "Sudden" was ])rei)ared to abandon her.

" We did not su)»i)ose he would evei- get the 'Catherine

" Sudden' uji, and if he did not luirc nil tlie appliances in

" the icorld lie nerer iroiild; he would not have got the
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" water out of her. He hud about 50 men and all the ap-

" pliances" (p. 299).

Nevertlieless the "Coi-win" raised the "Sudden" and

cargo from their sunken condition. They succeeded in

getting her into a position where they were enabled tem-

porarily to close the hole and pump her out and float her,

thus finally succeeding in towing her to Nome. They

arrived at Nome on June 10, 1900, when everything was

unsettled. It was the first season of the Nome excite-

ment. Twenty or twenty-five thousand people were

stranded there (p. 96), and affairs were in a chaotic con-

dition (p. 88). There were no courts or established

modes of jiroceeding (p. 118). "There was no Court

" there, and Captain Tuttle was the Court. They called

" a meeting and decided what Captain Tuttle said was

" law" (p. 59). "The government in that countiy at that

time was entirely in the hands of the revenue officers, who

took tlie iilace of the courts" (p. 121 ). There was no sucli

thing as a market in "Nome" (pp. 96-7), and no

means of raising money (pp. 88-89). Nobody's

paper passed current (]>. 100), and money was

very scarce. It was held at exorbitant rates,

and even on those conditions could only be had as a favor

(p. 89). This was the initial venture of the Nome Beach

Co., plaintifip, and carried the outfit intended for the be-

ginning of business of that company at Nome (pp. 57,

149). There was no means for providing any funds for

the Company except by means of the "Sudden" (pji.

57, 1-19-150). By another conveyance they had sent uj)

an agent to represent them, and provided him witii $3,000

in cash (p]i. 14()-149). Before the anival of the "Snd-



den" this ageut was taken sick with a fatal illuess and

had used nearly all of his funds (pp. 57, 112). A few hun-

dred dollars that remained was ai)plied to a partial pay-

ment of the wages of the crew stranded ujion that inhos-

l)itahle shore (pp. 57, 111, 11 '2).

There happened also to be at Nome, u{)on their own

business, two of the stockholders of the Nome Beach Co.,

Theodore P. Colcord and Fred C. Howard, who, while

having no authority as agents for the company, yet as

stockholders felt themselves interested in its welfare.

Seeking some means of aiding the company in its dilenuua,

these stockholders ajiplied for aid to Captain Humi)hi'y,

the agent of the Pacific Steam Whaling C-o., who was a

personal friend of theirs, (^aptain Humphry was un-

willing at first to undertake the matter, saying he had no

authority to use the money of the Pacific Steam Whaling

Co. for such purpose, but finally upon the personal guar-

antee of Colcord, Howard, and some other stockholders

who were there present, agreed to take hold of it for the

tenefit of these stockholders {])]>. 110,111). He accordingly

advanced the $2500 due to the Coi-win Co. on account of

salvage in order to get possession of the launch and barges,

and drew upon the com])any at San F''rancisco for that

amount, with the understanding that he should retain

possession of them and have the use of them until he had

worked out the $2500 (pp. ll(i-117). Besides this $2500,

the launch and barges were, before being turned over to

Captain Humphry, and in accoixlance with the salvage

contract, used for the discharge of the "t'oi-win" (p. 57).

The reasonable value of this service was for the lighter

$400 for ten lumrs' work, and for the launch



$50 pel- round ti'iiJ for each tow of the lighter.

The ligliters were engaged in that service one

day and one night, which would amount to $800. To this

is to be added tlie $50 a round trip for the launch (pp.

280-292). It made at least one trip every hour for 24

hours (pp. 280-81), which would make somewhere in

the neighborhood of $l,20().Httfor the service of the launch.

This, added to $800 fo'r the barges, and $2501) cash,

amounts to about $4500 in all for the salvage of the launch

and barges.

At Nome the only anchorage is the open roadstead,

which is subject to visitation of sudden and violent stonns,

and here the vessel on her arrival at Nome was necessarily

brought to anchor. She had no means of propulsion, and

was liable at any time to go ashore and become a total

loss (pi>. 101-108. 113-120). The cargo had then been wet

with salt water for about eight days (p. 119), and so far as

the groceries and canned goods are concerned, were greatly

damaged. One witness testified that canned goods are

good for nothing after being wet with salt water unless

immediately washed. That he had handled goods wet

for not more than a fortnight which were comjiletely gone

(pp. 107-08). Another witness, speaking of his portion of

the cargo of groceries and canned goods?., says that (iO or

70 per cent of it was destroyed and the remaining 40 per

cent all damaged (p. 119).

Under these circumstances a Ixjard of survey was called,

and the undei'-deck cargo, which included many consign-

ments other than that of the Nome Beach Co.^ was sur-

veyed by a competent board of surveyoi's, consisting of the

ship carjjenter on the T. S. revenue cutter "Bear", th?
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President of the Cliaiuber of Coiiiinerce of Nome, and an

experienced ship-master, who, at the time of testifying,

was in the employ of the San Francisco Board of Marine

Underwriters as their surveyor at Nome. This boai"d of

survey condemned the cargo and ordered it sold at public

auction as it lay in the ship, deeming that for the best

interests of all concerned. This auction was duly adver-

tised and was proceeding before a large concourse of

people when it was interrupted by a man named GoUin,

who announced himself as the agent of the San Francisco

Board of Marine Undei-writers (of which board this in-

surance company is a member), and demanded to know

what the proceeding was. At Mr. Gollin's request the

sale was stopped and adjourned to permit him to investi-

gate the matter, which he did to his own satisfaction, and

thei'eafter gave his express consent as agent of the San

Francisco Board of Marine Undei-writers, to the sale (pp.

85, 8(), 87 and see Certificate, p. 198; report to Under-

wi-iters, Ex. 3, p. 77). His authority is found in Ex. 1

and 2, pji. 67, 76.

In view of the attempt to raise suspicion as to the fair-

ness of this transaction, it might lie well at this point to

consider the views of this agent on that tjuestion. He says

(p. 87), "1 am satisfied that everything was done that

" any mereliant or res]iectabie set of men could do in

" order to effect this arrangement and this sale. It was

" fair and square and whatever I have done, after mature

" reflection I would do again. My expeiience as an under-

" wi'iter of thirty years in this country is such that I

" never, 1 may say, saw a fairer claim {\^. 88). After T

•' made mv investigation T rctunicd to tlie sale and allowed



10

" the sale to go on. I simply said to these people that

" everything was fair, and I was satisfied that the action

'

' taken was for the best interests of all concerned. '

'

Mr. Davis, General Manager of Appellant Company,

says he knew Mr. (iollin ever since he was in business—has

great faith in his ability, and always knew him to be up-

right (p. (il-62).

Before that sale the master had made efforts to treat

with the salvors, but they would not recognize him, laughed

at him (pp. 5i)-(i()) and claimed the right to the entire cargo,

in which claim they were supported by the only authority

then at Nome, namely. Captain Tuttle, of the U. S. Eeve-

nue Cutter "Bear" (55, 59, 269, 270, 273, 275). As already

suggested, there were no courts and everything was in a

state of chaos, in the language of the witness, "I had no

resort to do anything" (p. 270). A similar demand was

made upon the masters of the '

' Pitcairn '

' and '

' Rube Rich-

ardson" with a similar result (pp. 272-273).

The salvors took the same })Ositiou when interviewed by

Capt. Humphry (pp. 112, 117, 119).

So far as the cargo hei'e in question is concerned, the

sale netted $530.y^ (p. 212), which was retained by the

salvors to be applied on account of their claim against the

cargo for salvage services. No jiart of it ever came into

the possession of appellees (p. 152).

After news of the loss ai'rived in San t'rancisco the

company was notified and given all the information it asked

for respecting the loss. The i)roofs of loss were satis-

factory to the company (p. (iO) and an abandonment was

also made to them (p. ti4).



11

The general manager of the defendant ronipauy then

told the plaintiff that in his opinion the proofs that were

furnished were sufficient, and the loss should be paid, but

he could not admit full liability, or liability, on account of

being stopped by his re-insurers (p. 61). That if his re-

insurers would follow, he would jiay the loss ; that the

probabilities were that if he could not collect from bis re-

insurers, plaintiff would have to bring suit against him

(p. 65).

This general manager further testitiel uiiou cross-exami-

nation by Mr. Van Ness that we "would like to see the

" loss paid, and if you want an addition to that, / thiyik it

" ought to he paid" (p. 66).

The defense, which was nominally made in tlie name of

the Standard Marine Insurance Company, is, in fact, made

by the re-insurers, who are not parties to the suit, and with

whom the plaintiff has no relation, contractual or other-

wise, and to whom it owes no duties (p. 64).

The foregoing facts are pnncipally, if not entirely,

drawn from undisputed testimony in the case. But

whether disputed or not, in view of the verdict (being in

evidence) they nmst, for the purpose of this appeal, be

treated as facts. The determination of questions of fact

depending on contiicting testimony was for the jury, and is

not oi)en for reconsideration on this appeal.

Tile principal issues raised by the defense were as fol-

lows :

1. Besides formal denial of many of the aver-

ments of the comiilaint, it is alleged that "the plaintiff

" sailed the vessel into the ice knowing full well that so
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" to do eudaugered the safety of said vessel, and tliat so

" to do was not consistent with good seamanship, or with
'

' due and proper care, and that the plaintiff, when ice was
'

' encountered, in the exercise of proper care, should have
'

' changed the course of said vessel and sought open water

" or a port of safety until danger from ice between San

" Francisco and Nome had passed" (p. 28).

2. The survey, condemnation and sale of the

underdeck cargo is admitted and attempted to be im-

peached by an allegation that the goods sold were of value

greatly in excess of the price at which they were sold, and

that with the use of the lighterage plant it could have been

landed, and that the plaintiff did not seek to arrange with

the Corwin Com])any for the landing or delivery of the

cargo to plaintiff, or to secui'e from them a return oi- the

deliveiy of any of the insured merchandise, and did not

seek to arrange with them for salvage compensation, nor

did they seek by way of purchase of said insured merchan-

dise to recover it or otherwise to reduce the loss to the

plaintiff or to the defendant.

3. They put in issue the seaworthiness of the

vessel for the proposed voyage. At the trial this defense

of unseaworthiness was limited, it being admitted by coun-

sel that "there is no (juestion but what she was seaworthy

" so far as open water is concerned, but whether or not

" sending that vessel up with Capt. Panno, who was in

" charge of her, under instructions to get into Nome at

" the opening of the season, they did not knowingly send

" a vessel that was incomj^etent to go tlirough the ice un-

" der those circumstances simply to her death, if she went

" in the ice. That ])ropositioii involves a technical
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" defense uu the question of seaworthiness, and

" his Honor will instruct you in that regard.

" * * * Whatever the fact might be as to

'

' the ' Sudden 's ' seaworthiness in open water or ordinary

" sea, we are not claiming that she was unseaworthy in

" those particulars. Our claim is that she was not a ship

" fit to be put into the floating ice of Behring Sea at that

" season of the year. That is all the claim that we make."

(pp. 45-46.)

The eiTors assigned are i)rincipally with regard to in-

structions to the jurj% there being seventeen assignments

for error in raling on questions of evidence and fifty-five

with resjject to instructions.

ARGUMENT.

In this argument we j_)ropose to follow appellant in the

order adojjted by him, but preliminary thereto we have

to notice a statement of fact which ajijiears to be the basis

of his argument throughout, wherein he has committed a

fatal eiTor. He says (Brief, pp. 2 and 3) :

" Touching the liability of plaintiff in error in the event

' of loss, the i)olicy jirovided that ail merchandise not

' excepted under the memorandum clause was warranted

' by the insured free fi'om jiarticular average and partial

' loss, unless occasioned by stranding, sinking, fire, col-

' lision or other extraordinary peril insured against, and

' amounting to fifti/ per cent, or more on the sound value

'

o'f the irhole shii)ment at the i)ort of delivery, and that

' such loss should l)e settled on the pi-iiiciples of salvage
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" loss with beuefit of salvage to the insurer. To make
'

' the case one in which, in vieic of this narranty, a recov-

" ery could be claimed, defendant in error alleged an

" actual total loss."

It will presently be seen that this idea is the basis of his

argument under points I and II, pp. 38 and 44 of his brief.

In this statement he is, however, in eiTor, both with re-

spect to the nature of the waiTanty and with respect to the

nature of the allegation of the complaint. The insurance,

by its very terms, covers a coristructive total loss. It is

only "free from particular average and partial loss" when

the damage is less than 50 per cent. If it amoiants to 50

per cent, or more, it is to be "settled on the principles of

" salvage loss, with benefit of salvage to the insurer."

How can a constructive total loss be more accurately de-

scribed ?

Philups says

:

"A constructive or technical total loss is one in

which some part or remnant of the subject insured is

surviving, or some claim accruing from it against

third persons."

2 Phil, on Ins., §1487.

'

' The part or reumant of the subject insured, which

survives the i)eril in a total loss, is denominated salv-

age."

Id., §1488.

The |)rovision of the policy, therefore, that, on a 50 per

cent damage " it is to be settled on the principles of salvage

" loss with benefiL of salvage to the insurer", is. when ex-

]>ressed in the language of the above definition, a pro\ns-

ion that, if a part or remnant of the subject insured
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amounting to 50 per rent or lean survive the peril of a total

loss, it IS to be settled on the principles of a loss with a

part or remnant surviving, the benefit of which remnant

goes to the insurer. But such a loss
'

' in which some part

" or remnant of the subject insured is sui-viving, " is, ac-

cording to Philliii, "a constructive or technical total loss".

We do not think it necessary- to enlarge upon this. It is

the elementaiy language of marine insurance.

Neither, as claimed by appellant, have we in our com-

plaint limited our allegation to "an actiud total loss". The

complaint in every instance alleges, in general terms, "a

total loss by perils insured against", the language being

(p. 5 and amendment p. 39), "that the whole of said mer-

" chandise was totally lost by perils of the sea and other

" dangers in said policy insured against". The language

in the other two counts (pp. 9, 12 and 39) is, "the said

" merchandise became a total loss, etc."

These allegations admit jjroof of a constructive total

loss as well as of an actual total loss.

In Snow vs. Union Mutual Inswrance Co., 119 Mass.,

592, the allegation of the loss was in the same language

as here employed, viz: "Said ship and her outfits, cargo

'

' and stores were totally lost by the perils of the seas and

" perils insured against in said policy." The court there

said

:

"The allegations of a total loss, like the corre-

sponding words in the policy of insurance, covers a

constructive as well as an actual total loss. Heebner

vs. Eagle Insurance Co., 10 Gray, 131. It is not nec-

essary under our practice to allege the abandonment

or other facts necessary to constitute the total loss re-
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lifd uH. The evidence at the trial being sufficient to

prove a constructive total loss by the cause alleged in

the declaration, it follows that, according to the terms

of the report, there must be judgment for tlie plain-

tiff for a total loss."

Tliis is in strict accord with the practice in tlie United

States courts as laid down b.y Judge Story in Columbia

Insurance Co. vs. Catlett, 12 Wheat. 396, where it is said

that

:

"There is no averment in the declaration that any

preliminary proofs of loss were offered to the Com-
pany, nor of any promise to pay in 60 days after such

proofs according to the terms of the jjolicy, tior that

any ahandunment or notice was given to the Under-

writers. It was, in our judgment, wholly unnecessary

to aver the latter facts. The abandonment and notice

tliereof are but matters of evidence to establish the

facts of a total loss, which is expressly averred in

the declaration."

The total loss there referred to was necessarily a con-

structive total loss, for the abandonment pei-forms no

office in an actual total loss.

See also 4 Joyce on Insurance, p. 3523, and cases

cited.

The question, then, to he determined is. Was there un-

der the facts hereinbefore narrated a total loss either actual

or constructive?

Since the ipiestion proposed liy apijellant confines itself

to an actual total loss, we will first take that question up

for discussion, though we do not deem it necessaiy for a

determination of the questions of law raised by the ap-

peal. If we be right in the foregoing proposition that a
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ooustruc'tive total loss is covered by the terms of this pol-

icy, appellant's argument based upon the proposition that

only an actual total loss is covered, goes for naught, and

the court certainly committed no error in refusing instruc-

tions based upon the legal proposition that no recovery

could be had except for an actual total loss.

We are prepared, however, to meet him upon his own

ground : We say, even assuming that the policy was

against actual total loss only, under the facts of this case

a recoveiy would be had, for those facts disclose an actual

total loss.

Stating our pro))osition in the form adopted by appel-

lant (])()int I,
J). 38), we say:

THE LOSS UPON THE OARGO, OTHER THAN THE LIQHTERS
AND LAUNCHES WAS CAUSED BY A PERIL OF THE SEA
AND WAS INSURED AGAINST, AND HENCE PLAINTIFF
IN ERROR WAS LIABLE THEREFOR.

Tnder the negative of this heading, api^ellaut makes the

proposition that as the cargo arrived at Nome "in specie"

no loss as to it "was proven except such as resulted from

" the sale of the goods ujjon the demand of the salvors a.s-

" sented to by the agent of the insured". This is er-

ror as a statement of fact. We understand the error to

arise from the mistaken construction of the policy above

referred to. That is, apjjellant assumes the insurance to

be against "absolute total loss only" and hence, means

to state that if the goods ari-ive "in specie" though dam-

<i(]i'd. there is no loss proven itithhi the pdlicii. But the
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policy beiug, as we have already shown, au iusuranoe

against constructive total loss, or what is sometimes called

" total loss with benefit of salvage", under its very terms

a 50 per cent damage, with abandonment, creates a total

loss within the policy, even though the goods do arrive "in

specie".

The authorities, too, upon which he bases his argument,

bear the same iufinnity. They are cases arising under a

'

' free from particular average '

' policy, unlimited with re-

spect to percentage. There is a great difference between

a policy absolutely "free from particular average", and

one only conditionally "free of particular average", for

in the latter case, when the condition is fulfilled, the loss

is no longer "free of particular average".

In other words, it "is a condition precedent, and when

that is fulfilled the warranty against i)articular average

ceased to have operation". Loidmi Assurance i^s. Com-

panhia, 167 U. S. 165.

Accordingly in La Fonciere, etc. vs. Koons, 75 F. 111-

112, this Court said:

"It is clear that the contract of insurance in ques-

tion was not limited by the provisions of clause 3 if

the loss sustained by the appellees amounted to 50 per

cent, or more", etc.

The case of De Matto.s is. Saunders, upon the authority

of which Mr. Barber makes the statement quoted, was

" free from average unless general, or the ship be strand-

" ed", and the ship was not stranded. The quotation from

Barber speaks of it as "insured 'free of average' ". That

author understands that "free of average unless general".
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means "free of partiovilar average" (Barber, p. 278),

while the broader tenn "free of average" includes both

general and particular average. So that, under either of

the above provisions, the policy there referred to was, with

respect to percentage of damage, unconditionally "free

of ])articular average". That is. in effect, an insurance

against absolute total loss only, and is defined by the Civil

Code, §2711, as follows:

'

' Where it has been agreed that an insurance upon
a particular thing or class of things shall be free from
particular average, a marine insurer is not liable for

any particular average loss not depriving tJie insured

of the possession at the jiort of destination of the ivhole

of such thing, or class of things, eve^i though it be-

come entirely worthless, but he is liable for his pro-

portion of all general average loss assessed upon the

thing insured."

But, as we have already said, such was not our policy.

Under its provisions a loss occurs if the assured be de-

prived of the possession of 50 per cent of the thing insured,

instead of the wlwle of it; or if it be dcmiaged 50 per cent.

In other words, it is, as before demonstrated, a construc-

tive total loss policy. See also, C. C, §2717, sub-sec. 1 and

2, and §2705.

De Mutton vs. Sounders cannot, therefore, afford a rule

of decision for the case at bai".

1. An Actual Total Loss—Nevertheless, we contend

that the uncontradicted evidence in this case estab-

lishes the fact within the meaning of the law, that

the insured was by a peril insured against deprived of the

possession of the ivhole of the under-deck cargo at the
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port of destiuatiou, aud hence has proved a loss within

even a "free from particular average" policy as defined

by the above provisions of the Code. We are thus, for the

present argument, adopting the extreme position of the

appellant.

Taking up his argument on this line, we call attention

to the point he proposes. He says (p. 38), "But it is

" claimed that the appi'opriation of the goods put on the

" relieving vessels, by those vessels, and the sale of the

" remainder of the cargo by the 'Corwin' to satisfy the

" salvage lien of the latter, was a loss by a peril of the sea,

" and within the protection of the policy. The court sua-

" tained this contention and so instructed the jury. Can
'

' this view of the law be sustained ? '

'

This is not an accurate statement either of the claim of

appellee, nor of the instructions of the court to the jury.

The court did nut so instruct the jury, but did instruct

them as follows (Tr. p. 329) :

" The accident to the vessel by which a hole was stove

' in her bow and she was almost submerged, was a peril

' of the sea from which the cargo under deck would have

' been lost, but for the intervention of the salvors, who

' applied themselves to the rescue. In this way the ves-

' sel and cargo came rightfully into the possession of the

' salvors, who thereupon and after arriving at Nome with

' the vessel and cargo, claimed the whole of such cargo

' under deck for salvage service, and, so claiming, penna-

' nently deprived the owners of said property.

" There were no tribunals at Nome authorized to de-

' termine tlie ([ucstion of salvage, and no recognized au-



"When a vessel or other property is taken posses-

sion of by captors or salvors, of course the owner is

dispossessed, at least for the time being, and, unless

he can restore his possession by reasonable efforts the

loss becomes absolutely total ; but he is bound to use

such efforts. * * * In short, if the property

passes into the possession of ca})tors or salvors, and
the owners are thus in fact dispossessed, the loss be-

comes total, provided the owners cannot in either case

recover the possession except by disproportionate ex-

ertions, expense, or hazard; otherwise it does not."

Monroe v. British & Foreign M. I. Co., 52 Fed. 789.
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'

' thority iu tliat behalf other tJian the captaiu of the reve-

'

' nue cutter then at that place, and who, acting as arbiter

" in the matter, gave such cargo to the salvors, bj^ whom
'

' it was sold, and therebj' became and was a total loss to

'

' plaintiff within the meaning of the law, and for this loss

" the defendant is liable, unless the plaintiff migJit, with

" reaaumMe effort on its part, have arranged ivith the

" salvotrs for an adjiistmemt of the salvage claim and the

" delivery to it of the said cargo."

This is an accurate statement of the law and together

with the 6th and 7th instructions following, left the ques-

tion of fact as to whether the plaintiff might with reason-

able efforts, have arranged with the salvors, to the decision

of the jury.

The view of the law contained iu this instruction can be

sH-stained.

In his argument of this question appellant supposes

what he calls "an extreme case", and wliich is indeed an

extreme case, for it contains the unwarranted condition

that the cargo bought up at auction was sold "to the per-

" son who is at the time acting as the agent of the in-

" sured" (p. 39). The record does not warrant the at-

tempted application of any such assumed fact to the case

at bar. The gist of his contention, however, appears in the

following:

" Must it not be said in the case which we have sup-

" posed, and iu the case at bar, that the damage suffered

" by the insured is not from a peril of the sea, but by rea-

" son of the improper and unlawful conduct of the salv-

" or? It seems to us (]uite clear that, in the case su])-
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" nectioQ at all between the accident and the subsequent

" loss to the insured resulting from the improper and un-

" lawful conduct of the salvor; that the latter within

'

' the meaning of the law, is a new, intervening and inde-

" pendent cause for which the insurer cannot be held re-

" sponsible" (Brief, p. 40).

This appears to be the foundation of the argument that

the loss is not covered by the policy.

While we do not concede that tlie action of the salvors,

under the conditions then existing, was "impro})er and un-

lawful conduct", yet even assuming it to be so, we reply

:

;. Tlidt the action of the salvors ny/.s- a 'peril of the sea

within till'. »ieaninii of the policy;

2. Thut even if it was not a peril insured against, it ivas

nevertheless a peril to uhich the thing insured was ex-

posed in the course of the rescue from a peril insured

against that would otherwise have caused a loss, and per-

manently deprive the insured of the possession of the

thing insured.

In either of these views a peril of the sea within the

rule as applied to marine insurance was the proximate

cause of the loss, and the insurer is liable for a total loss.

In taking up the above proposition, let us assume the

very worst phase, namely, that the action of the salvors

was plunder. Nevertheless, under the circumstances of

this case, it was a peril of the sea.

The leading case upon this subject is that of Bondrett vs.

Ilentigg, fl nit's Nisi Prixs Rep. 149.
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Thert', as conteuded iu the case at bar, the goods had

arrived at the port of destination, the insurance being on

goods from London to the Isle of France. The ship was

wrecked off the coast of that island, but some of the goods

were saved from the wreck and got on sliore there, where

they fell into the hands of the natives, who destroyed part

and }jlundered the rest. The assured claimed a total loss.

It was objected to his claim that it was not a loss by peril of

the sea, and plaintiff had given no notice of abandonment.

The issue was thus squarely raised as to whether or not

under these facts there was an absolute total loss by perils

of the sea. The court overruled the objection and said

:

'

' That an abandonment is not necessary to make this

a total loss. The cause of the loss was the perils of

the seas and the portion of the goods which was saved
from the wreck, though got on shore, nevei' again came
into the hands of the owners. It is therefore a total

loss to them from the perils stated in the declaration."

The case is cited with approval in Arnold on Insurance

(7th edition, p. 1184) as stating the law upon the subject.

Likewise in 1 Pliillips on Insurance, ^1107, it is said:

"The underwriters are answerable for loss by plun-

der in direct consequence of the insured subject being

at the time put out of the possession and control of

the master and other agents appointed by the assured,

by shipwreck or other peril insured against, though
theft or plunder is not specifically insured against;

whether the pillage is committed on the water or on
land. It is a general doctrine, that all the loss directly

consecjuent upon a peril is covered by insurance

against it. Pothier says 'the insurers are liable for

loss by plunder on shore, after the shipwi'eck of the

vessel '.
'

'
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The same piiiit'ipJe is recognized by the Supreme Court

of the United States in Peters vs. Warren Insurance Co.,

14 Pet. 110. Here Judge Story directly meets the argu-

ment of appellant in the case at bar wherein the latter

claims that there is no legal causal connection between the

accident and the loss to the insured from the improper

and unlawful conduct of the salvors, for it is there laid

down:

"That the maxim causa proxima non remota spec-

tatur is not without limitations and has never been ap-

plied in matters of insurance to the extent contended

for ; but that it has been constantly qualified and con-

stantly ai>plied only in a modified practical sense to

the perils insured against."

The learned judge says

:

"If thei'e be any commercial contrac.'t which more
than any other ret]uires the application of sound com-

mon sense and i)ractical reasoning in tlie exposition of

it and in the unifonnity of the application of rules to

it, it is certainly a policy of insurance; for it deals

with the business and interests of common men who
are unused to deal with abstractions and refined dis-

tinctions.

"

A large number of illustrations are then given of the re-

laxation of the strict rule of causa proxima, in cases of in-

surance, among which is one covering the facts in the Bon-

drett case.

So stands tiie case under the common law. The policy,

however, makes the provisions of the Civil Code of Cali-

fornia binding in tliis respect, and that Code lays down the

law in conformity with the above decisions with perhaps

a little more distinctness. §2fi27 provides that.
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"All iiisuiei- is liable where tlie tliiug iuisured is

rescued from a peril insured against that would other-

wise have caused a loss, if in the course of such rescue

the thing is exposed to a peril not insured against

irhich permanently deprives the Uvsured of its pos-

session in uh-ole or in part, or where a loss is caused

hy efforts to rescue tlie thing i/nsiured from a peril in-

sured against."

This is a distinct (|naliiication of the jirevious section of

the C'ode regarding the rule of causa proxima as relates to

insurance, and without further illustration would seem

under the facts of this case to answer appellant's argument,

based u])on the idea that the appropriation by the relieving

vessels of the goods i)ut u])on them and the sale of the re-

mainder of the cargo by the "Corwin" to satisfy its salv-

age lien was not a loss by perils of the sea and within the

protection of the )X)Ucy. The thing insured was on a

sunken shijj at sea, and unless rescued fi'om its situation

must have l>een a total loss (ante, p. 3 )'. It was therefore

within the meaning of §2627, "the thing insured * * •

" rescued from a peril insured against that would other-

" wise have caused a loss". Were we, therefore, to con-

cede to appellant for the purjjose of argument, that the

subse(iuent action of the salvors was "a peril yvot insured

against", it cannot be controverted that the thing insured

was exposed thereto "in the course of such rescue" and

the insured was thereby "permanently deprived of its pos-

session
'

'. So far as the under-deck cargo is concerned, no

part of it ever came to the possession ot the assured (ante,

p./Ji).

We have, therefore, the condition "which permanently

de))rives the insureil of its ]>ossession in irhole", or "of
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" 'Sudden'. 1 liad no means to save her. I did all I could

" to save her. As far as I was concerned she was a

" goner" (Panno, p. 57). "/ didn't expect, and they

" didn't expect to save anything when they commenced
" on it" (p. 267).

" We didn't supjwse he would ever get the 'Sudden'

" u}); and if he didn't have all the appliances in the

'

' world he never would ; he would not have got the water

" out of her. He had about 50 men and all the appli-

" ances" (p. 299).

GoLLiN says: "I venture to say that the services ren-

" dered by tlie 'C'oi-win' were such that no other steamer

" would have rendered. They could not. They would

" not have taken the steamer. Any passenger steamer,

" loaded with passengers as they were, would only have

" taken the crew off of the vessel, and would have left

" the Catherine Sudden' to founder. The 'Coi^win' was

" particularly fitted for such an enterprise that might

" couie along" (pj). 86, 87).

The '

' Convin '

' was herself hastening to Nome with an

outfit to begin business, and, like the rest, no doubt deemed

it important to get there at the earliest possible moment.

It is not necessar>' to go into much detail with regard

to the merits of this salvage sei'vice, nor into the claim of

the salvors that they were entitletl to the ivhole of the pro-

ceeds. The value of the service was established by the

only available tribunal at Nome, Captain Tuttle, of the

Revenue Cutter "Bear", who decided that the salvors

iiere entitled to the whole. If they were not entitled to

the whole, still undei- the above facts the .jury are cer-
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tainly wariauted in allowing at huust 50 per cent of the

cargo for such service. For this the salvors had a lien and

were entitled to retain the possession. The portion taken

out of the "Sudden" by the "Pitcairn" and "Rube

Ricbardson", amounting to about 10 tons, was also subject

to a like claim and a like lien.

7VwVs salvor's lien iin.s <i direct loss under the term

"perils of the sea" as used in the policy.

"The liability of the underwriter for salvage de-

pends not upon his having engaged to indemnify

against it by any express words in the policy, but

ujion its being made by the law of the land, or the gen-

eral law maritime a direct and immediate conse-

([uence of perils against which he does insure.

"Hence, in order to recover salvage expenses, the

assured need not, and in fact ougbt not, to declare for

loss by the payment of salvage; but he should de-

clare as for that species of loss which occasioned the

payment of salvage—as, for loss by perils of the

sea, in case of salvage from shipwreck; for loss by
capture, when the salvage is a i-eunmeration to re-

captors.
'

'

1 Arnold on Insurance, §863, 7th Ed.

Peters vs. Wari-en, 14 Pet. 110.

"Altliough salvage expenses, moreover, were for-

merly regarded as only coming under the 'sue and
labor' clause of the i)olicy, the House of Lords in the

case of Aitchison vs. Lohre, 4 App. Cas. 755, above re-

ferred to, held them to be directly within the insur-

ance against sea i)erils; although when the service has

been engaged by the master or owner, it may be also

within the sue and labor clause. So far. therefore,

as they are a charge and a lien upon the ship, and

thereby a 'hurt, detriment and damage to her', the in-

surers by the very terms of the policy are directly

answerable to the assured who lias iiaid them.
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"As above obseived, moi'eovei', salvage expenses

ai'e not necessarily a general average charge. They
are not so when made necessary, as not infre-

quentlv happens, by negligence in navigation. The
Irriwaddy, 171 U. S. 189, 18 Sup. Ct. 831, 43 L. Ed.

130. Then they are in effect particular a/verage

(though not so within the memorandum. Price vs. Ins.

Assn., 22 Q. B. Div. 580), to be borne by the ship-

owner, and hence by his insurer."

International Nav. Co. vs. Atlantic Mutual Ins. Co.

100 Fed. 313. Affiniied, C. C. A., 108 Fed. 987.

To the foregoing add the following from 2 Parsons on

Insurance, 151, Note 1

:

"As salvage expenses are to be computed in making
n\^ a total loss, Bradlie vs. Maryland Ins. Co., 12 Pet.

378, 400, it follows that, if tliey anwunted to mure than

half the value of the vessel, the assured would not be

obliged to pay the salvage to prevent the sale, but

might abandon, and claim a total loss."

In the case at bar the abandonment to the insurance com-

pany is conceded. Under these circumstances, there was,

indei>endent of the sale, sufficient evidence to prove a con-

structive total loss under this policy.

( b. ) .1 LSTiFiABLE Sale—The cargo was, however, a con-

structive total loss in another sense. It was sunk and

damaged. It was brought into the roadstead at Nome, but

when there, it was not yet relieved from peril. All the wit-

nesses testify without contradiction that, lying as it did in

the open roadstead, it was in constant danger of going

ashore and being destroyed—and that was. in fact, the fate

of the vessel.

"A vessel in the condition that the 'Catherine Sudden'
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" was ill, being in such a dilapidated eouditit)n, practically

" a wreck, she would certainly have gone on to the beach,

" and everything would have been lost" (Gollin, Tr.

p. 86).

" i was not going to take the chance of a stonn coming

' up. The vessel could not get out of the way. If a stonu

' came up she was bound to be lost" (Golun, p. 98).

"The ship lay about a mile and a half or two miles off

' the beach, without s])ars, sails or any propelling power

' whatever, which left her in a very dangerous condition.

' If a gale of wind came along she had nothing to get off

' shore there, as the other vessels had. The weather there

' is veiy catching. We are liable to get a gale there at

' anytime" (Hekkiman,p. 101).

" The real basis of my suggestion or recommendation

' that the cargo be sold, instead of lightering it to the

' shore, are three: First, the state of the weather at

' Nome, the liability for a gale of wind to come on at any

' minute and lose the whole; second, that the cargo had

' Ijeen submei'ged with salt water, and the longer it stayed

' there the more it would deteriorate ; third, there was no

' such thing as warehouse facilities to put that cargo in

' when it got ashore; no place on the limit—on the beach

' within the limits of Nome, taking it from Snake River to

' the Standard Oil Works, where that cargo would have

' been kept intact" (Hereiman, pp. 108-109).

'

' 1 am acquainted with the beach there. Have been go-

' ing u}) there since 1898. Storms were likely to come up

' on that beach at any time. There is no period of guar-

' anteed fine weather that I know of there. Under such
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" circumstances, a vessel lyiug at aiichur about two miles

" off shore, with no propelling or motive power, would be

" practically a wreck. If she had no motive power, she

" could not get away from there. If she was not taken

" away, she would go ashore" (Hibberd, p. 120).

Hence, the cargo on board was, at the time of sale, by

reason of a jjeril insured against, in danger of absolute de-

sti-uetion, and then and there the proper subject of aban-

donment. It will be remembered that the insurance ran

'

' until 30 days after arrival at port of destination
'

', and so

did not cease on dropping anchor, as is the rule where the

insurance is only between named ports. As experienced

men upon the ground, all the witnesses agreed that it was

for the best interests of all concerned, that the goods be

sold. Of this opinion, too, was Mr. Gollin, the agent of

the undei-writers. it was duly surveyed by a competent

boai'd of surveyors who recommended the sale, which was

consummated with the consent of Mr. Gollin. Whether

the sale might or might not have been difTerently con-

ducted, so as to bring a larger xeturn, of which appellant

makes comiUaint, it would still have been a sale—a justi-

fiable sale according to the undisputed testimony, and

hence the assured was by a peril insured against (viz: the

conditions which made the sale proper), permanently de-

jtrived of its possession at the port of destination.

Assuming now that the stores on the "Rube Richard-

son" and the " Pitcairn", and the coal alleged to have been

taken on the "Corwin" were the projjcrty of the assured

and were not lost, it is ceitain from the testimony that they

did not amount to anything like 50 per cent of the cargo.

While it is testified that the cargo so taken out was about
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10 tons, it ajiiiears that the coal alone, covered by the in-

suranoe, amounted to 150 tons.

Now, where vessel or jiroperty is justifiedly sold after

damage by perils insured against and condemnation, it is

a total loss without abandonment.

"The money arising from the sale in such case

must be held by the master for the use of the under-

writers; it is their property without any abandon-
ment; and if it come to the hands of the insured it may
be deducted from the loss as so much paid, this being

what is called a total loss with benefit of salvage."

Gordan vs. Mass. F. & M. Ins. Co., 2 Pick. 261.

So far, therefore, as relates to the sold cargo, it was

an absolute total loss, and with the abandonment of the

"Pitcairn" and "Rube Richardson" portions, the whole

became a constructive total loss, even if the salvage lien

were not a i)eril of the sea.

(c.) Sale Was Justified as the Only Legal Mode

Undee the Teems of the Policy of Adjusting the Loss—
In the foregoing it will be noted that the percentage of

damage is fixed by the testimony of witnesses

directly to the percentage, and also by the claim

of the salvors. This, however, is not the only evi-

dence tefore the jury uimn the subject, and upon which a

finding of the proper i)ercentage could be based. We refer

now to that provision of the policy requiring the loss to

amount to 50 per cent or more "on the sound value of the

whole ship at the ]iort of delivery".

It will be remembered that besides the groceries and

canned goods, the under-deck cargo consisted of 150 tons
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of foal, all insured under the single valuation, "$5250 un-

der deck".

The testimony fixes the sound value of this coal at the

port of destination at figures varying from $30 a ton (Hib-

BERD, }). 120), up to $90 a ton (Moore, p. 251). Pope

fixes the fair valuation of eoal during that month at $50

a ton (p. 243).

An attemi)t is also made to place a valuation upon the

lumber as high as $150 per M, and alongside ship in the

harbor at $85 or $90 per M (Pope, pp. 244-245). Of

course this means marketable lumber, which the testimony

shows was not the nature of the lumber in the present

cargo.

Taking the valuation of the coal at its lowest figure ($30

a ton) the sound value at tiie port of delivery of this 150

tons covered by insurance would be $4500. No doubt

with the addition of the groceries and provisions this

sound value would be largely increased. It is, however,

sufficient for our present purpose if it shows that the sound

value at the port of delivery of the whole cargo was at

Iccitit $4500. All increase upon that amount would be

in our favor, since, as we shall presently see, it would in-

crease the difference between the sound value and dam-

aged value, and so increase the i)ercentage of loss.

Now, under the law, the proper mode of ascertaining the

)iereentage is to compare this sound value at the port of

delivery with its damaged value at said port, and thus

establish the iiercentage of loss. But under the law the

damaged value is to be ascertained by a sale on arrival.

"The damaged goods are to be sold on arrival, and
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the gross proceeds compared with the market value

of sound goods at the port of discharge; and the

ratio of the loss to the sound value, as thus ascer-

tained, is the proportion to be paid by each under-

writer upon his policy.
'

'

International Navigation Co. vs. Atlantic Mutual

• Tns. Co., ion Fed. 317-318.

So also the Sujjreme Court, speaking of the cases

which establish the rule, says:

"Those cases hold that the damaged goods, upon
reaching their destination, must be at once sold for the

best price that can be had. It is then to be determined

what the goods would have been worth in the same
market had they been sound; and the difference be-

tween the sound value and the proceeds of the sale of

the damaged articles, gives the ratio of deterioration,

and the underwriter is to pay this ratio or percent-

age of loss on the policy value."

London Assurance v. Companhia, 167 U. S. 171-172.

The goods were sold as the law requires, and brought

$530, which sum should be reduced by whatever is due

to the salvors. Taking, however, the full sum of $530,

we have a ratio of deterioration amounting to about 90

per cent, and the more we increase the sound value above

$4500, the greater is the yiercentage of the loss.

By this means alone, the 507^ damage is proven and a

total loss within tiie terms of the policy established.

(d.) The Consent of the Agent of the Insurance

Company—The foregoing argument leaves out of the ques-

tion the fact that the sale was made with the express con-

sent of Mr. Oollin, the agent of tlie Insurance Com]:)any.

The fact of his giving his consent is uncontradicted, but
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the atteiupt is made to iiiijieaoli the transaction by the sug-

gestion that he exceeded liis authority, or that he was de-

ceived and did not know what he was doing.

So far as the latter suggestion is concerned, Mr. Gollin

on the stand testified that he considered the proceeding

perfectly fair, and whatever he did in the premises after

mature reflection he would do again {p. 87). That if he

had known the lighterage plant was there, he would still

have advised the sale (pp. 99-100). We do not deem the

discussion in which apjiellant indulges upon this point

(Brief, p]). 67-70), within the province of the present ap-

j)eal. The ([uestion, // there be any, was fjassed on by the

jui'y adversely to appellant's contention.

But we feel equally certain that the part he took in

the sale h(7.s- irithm the authority conferred upon him. His

appointment (p. ()7) recites that,

"Cargoes may be jeopardized and losses sustained.

" which it is supjjosed might be [)revented by the exertions

" of a ti'usted agent: Therefore it is deemed useful to

" appoint an agent with power to act in presei'ving the

'
' property for the benefit of whom it may concern.

'

' He

is therefore appointed agent at Cape Nome "to take

" measures for preserving and defending of jjroperty in-

" sured by the respective organizations, etc.".

Under the head of "Se.\ Damage" (p. 71), he is in-

structed regarding the manner of sale of goods.

Under the head of "Auctions and Auctioneers"

(pp. 74-75), he is instructed in case of public sales

to "see that sealed tenders are advertised for, etc.",

and he sliould also "endeavor whenever a ])ul)lic sale is
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" necessary, to huce a voice in the appwini ment of the

" auctioneer, and should see that due iiublioity of sale is

" given".

rnder the head of "Compromise", lie is instructed

that, where the expense of notarial documents, advertise-

ments and other charges of public sale would be much in-

creased, and the claim is small, he "may agree to an ap-

" praised damage to the goods" (p. 75).

It is also contemplated that the salvage proceeds, using

the term in the sense of the proceeds of the sale, might pass

into his hands, and he is instructed what to do with them

(p. 76).

By a special letter accompanying this appointment "Ex-

hibit No. 2", he is told that an agent's duty is chiefly to

advise the responsible parties.

All these point directly to the power of the agent to

consent to the sale if he deems it for the best interests of

his principal. Certainly a direction to endeavor to "have

" a voice in the appointment of the auctioneer", implies

a power to consent to the sale; for how can he appoint an

auctioneer without making the auctioneer his agent! So,

also, a direction that "sealed tenders shall be advertised

for", is a consent to the sale, for what is a tender but a

bid to purchase? The further direction that "the sale

" should take place within a reasonable time after the

" cargo is landed, etc.", contemplates a consent to the

sale. The duty "to advise the responsible ])arties", con-

templates a consent to the sale, for if he "advise" a sale

does he not "consent" thereto? We do not think that the
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court will have iiiucli difficulty iu finding the necessary

authority in the foregoing appointment.

But if he did not have such authority, by virtue of his

appointment, his act in this regard was ratified by the de-

fendant. The fact that he '

' had consented to the sale
'

' had

an effect on Davis' judgment wiien, upon ))resentation of

l)roofs of loss, he said the loss should be paid (j). 61). He

knew him, had faith in him and "was thoroughly satisfied

with what he did" (}). 62).

If he had tlie authority to consent for the Underwriters

and did consent to the sale as the best mode of preserving

the property, does it not seem absurd for the appellant to

attempt to deny total loss?

How much more absurd, however, is their attempt to

discredit the act of the agent in consenting to a sale, when.

as we have just shown, the sale was the proper mode under

the lair to determine the loss.

II.

THE SALVAGE TO LAUNCH AND BARGES.

It is next contended that the trial court erred in holding

that the plaintiff in error was liable for the whole of the

$2500 paid for the salvage ser\nce of the lighterage plant.

This contention, like the one respecting the cargo under

deck, is ijrincipally based upon the assumption that the

policy is an absolute total loss policy, and also assumes

that the right of recover^' for the barge and launches can

only be justified under the "sue and labor clause".
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1. A Total Loss by Pekils ok the Sea—In both of tho

above respects he is in error. The policy is not "free of

average". Moreover, by the authorities just considered

we find that salvage may be recovered under the policy

as a "peril of the sea", as well as (where, like in this case,

it was contracted for by the master) undei- tlie "sue and

labor clause".

Appellant refers to it as a paymeut of only $2501) sal-

vage, and to that part of the court's instruction which

speaks of the reasonable value of sei-vices rendered the

"Corwin" in discharging, as based on "certain hearsay

testimony" (p. 47). This is an error. The salvage con-

ti-act is in evidence, introduced by appellant, showing

that the assured was to pay $2500 cash and give the use

of the launch and lighters for the discharge of the '

' Cor-

win" (Ree. 223-224). We have also the direct testi-

mony of Capt. Panno, who made the contract, to the same

effect. Speaking of the employment of the tugs by Cap-

tain Humphry, he says: "He first employed them to

' take the cargo out of the 'Corwin' in accordance with

' mij Contract as part payment of the salvage" (p. 57).

' I made an arrangement at that time with the 'Corwin'

' people with regard to the lighterage plant which was

' on board. There was a written agreement signed at

' that time between myself and the Captain of the 'Cot-

' win', etc." (p. 266).

## **######
" I did not pay any attention to the 'Dorothy' after I

" got to Nome with respect to the discharge of the 'Cor-

" win'. / told Captain Simmie iihat I had agreed upon

" and he donr all that irork" (]>]). 299.300).
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Then follows the testiiiiouy referred to by appellant, of

Capt. Simniie:

" I was informed by the captain of the 'Sudden' that

" he had made arrangements with the C'orwin Trading

" Co. to lighter their cargo—that is, use the Nome Beach

" C"o. 's lighter and a small lighter belonging to the C'orwin

" Co., loaded with freight from the steamer to the beach.

" T did that" (p. 280).

The value of those sei-vices is shown to be $2,1)00 (ante,

p. 5 ). This testimony is uncontradicted. The assured,

therefore, gave in value for said salvage services $4500.00

instead of $2500, as suggested by appellant.

Therefore, under the authorities just considered, the

loss by the " ptilLs of the sea" exceeds the value of the

property fixed in the policy by at least $1500, and hence

there was an absolute total loss of them under the policy.

Plaintiff was, therefore, entitled to $3000, the value fixed

in the policy.

2. F^NTrrbKi) to $4500 Undek "Sub and Labor"—
(a.) Taking as a basis for his first objection under this

subhead, the theory that the ])olicy is against actual total

loss, only, api»ellant complains of the refusal of the court

to substitute for the instruction actually given (No. 3, p.

328), one proposed by him, which, as stated in his brief,

might lead to a misunderstanding. He says

:

" U]x»n these authorities we requested the trial judge

" to charge the jury (Trans, p. 313, request No. 8) that

" defendant in error, plaintiff below, could not recover any

" portion of the amount paid by it to the salvors for

" the salvage of the lighterage plant, or any itortion of
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the value of such service, if, in fact, said plaut or auy

" material portion thereof, was not at the time the captain

" of the 'Sudden' made his bargain with the salvors to

" {)ay $2,500 for their towage into Nome, in dmiger of

" being lost by reason of the accident to the 'Sudden'."

The instruction asked was as follows

:

" Plaintiff cannot recover from defendant any portion

" of the amount paid by it to the salvors for the salvage

" of the lighterage plant, or any portion of the value of

" such service, if, in facts, said plant, or any material

'• ix>i1:ion thereof, was not, at the time that Capt. Panno

" made his bargain with the salvors to pay $2,500 for

" their towage into Nome, in danger of being lost by

" reason of the accident to tlie 'Sudden'. If from the

*' evidence you find that at the time Capt. Panno made
'

' his bargain with the salvors for the towage of the light-

" erage plant into Nome, that plant was not m damger

" of being icholly and totally lost, then and in that case

" your verdict should be for the defendant" (Tr. p. 313).

The difference is at once a])i>arent, as this instruction

makes it a condition that they be "in danger of being

uholly and totally lost", which cairies out the theory' that

the policy is "free of particular average". Tf our con-

struction of the policy be right, this instruction was on that

ground alone properly refused. It was further prop-

erly refused because, as we have just shown, the amount

was recoverable as a total loss by "perils of the sea" and

did not depend upon the "sue and labor", for its allow-

ance.

It was still further properly refused, because adopting



42

appellant's own theory, the evidence did not warrant the

assumption that they were not in danger of total loss.

Appellant in this view, assumes that the salvage contract

was entered into not because the outfit was in danger of

loss, but to expedite it to a profitable employment (p.

49). In his argument to this end he has not only over-

looked the contract itself, as well as mistaken the testi-

mony of the witnesses, but has invaded the province of

the juiy by drawing inferences—which inferences are

wrong. We refer to his argument that it is apparent in

the nature of things that they were in no danger.

The salvage contract which was introduced in evidence

by the appellant (p. 222-223), recites, that the "steam

" launch, barges and surf boats are now adrift in the ice

"•in the Behring Sea and in great danger of total loss

" and destru-ction".

The testimony when properly read, is to the same

effect. While it is true that Captain Panno said that it

was his intention to steam the launch into Nome with

the scow in tow, the statement was qualified with the sug-

gestion that he would follow behind the "Pitcaira" and

have a line from her to help him (p. 298), which was pre-

cisely tlie service rendered by the "Corwin", and which

would simply have transferred the salvage claim from the

'

' Corwin '

' to the '

' Pitcairn '

'.

Neither did Captain Panno testify with respect to the

steam capacity of tlie launch in the manner in which the

quotation in appellant's bnef would lead one to believe

(p. 49). He said: "She is a small launch. She has

" a^ big a steam capacity a^ slie ought to liave to her
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" ,sUt'. I (la nut kiKiii- <iiu/tliiii(j (ihiinf trlidf it i.s" (Tv. [\.

300).

Her true steam capacity is fixed by Captain Simmie,

her master, who says: "We could not put more that 21/2

" tons in the bunkers. They would not carry moi-e than

" that" (p. 301).

When it is remembered that they wei'e adrift in the ice

of Behring Sea, a hundred miles, or more, from their des-

tination, it would seem that from this cause alone they

were in danger of absolute total loss. This, considered

in connection with the testimony hereinbefore referred

to legarding the nature of the sea in which they were

adnft—subject to sudden and violent storms—and with

the further fact that without aid they must have been

overladen with their ])assengers and provisions, it would

seem that the recital of the salvage contract stated the

exact truth. Captain Simmie gives the true explanation

of the intention of the parties, in the following language

:

" I expected to require it to get ourselves to the place

" of destination if ice possibly could. * * * That was

" our only means of preservation and ue were taking

" those chamces" (p. 302).

3. Sum at Risk— Under this heading (p. 50), it is

urged that the court erred in holding the plaintiff liable

for the whole of the $2500 paid for the salvage service.

We have just seen that the value contributed for this

salvage service was more than $2500, and was in fact

$4,500. We have further shown that it was recoverable

as a loss by the peril of the sea, and hence, to the full

amount of the policy, or $3,000.
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We further couteud that it was recoverable under the

" sue and labor clause" in accordance with the fourtli

cause of action in the complaint, and in that view, to the

extent of $4,500.

The appellant's objection to this is based upon the

construction placed by him upon the temi, "sum at risk",

contained in the sue and labor clause, his contention be-

ing that this amount is not controlled by the valuation

in the policy, but by some other indefinite value of the

interest to be ascertained by extraneous testimony (Brief,

p. 51). He suggests that the error of the trial judge in

this connection was "in reading the words 'sum at risk'

" to mean the sum at the risk of the insurer" (Brief, p.

52). Of course the record does not show any such reading.

The portion of the "sue and labor clause" necessary to

be considered is in the following language: "To the

" charges whereof this Company will contribute in pro-

" portion as the sum insured is to the whole sum at risk"

(Tr. p. 19).

The entire argument of appellant shuts the eye to the

nature of the policy in question, and attempts to con-

strue it as if it were not a valued policy, and further, as

if the insui-ance were only a partial insurance, instead

of as in the case at bar, an insurance up to the full valua-

tion.

[n the first place, this is a valued policy, and the valua-

tion is conclusive between the parties for all purposes.

There is no fraud charged in arriving at the valuation,

neither has the cargo been hypothecated by respondenture

before its insurance.
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Under these t'irt'iiiiistanees, tlie Code provides, §2786.

that,

"A valuation in a policy of marine insurance, is

conclusive between the parties thereto in the adjust-

ment of either a partial or a total loss, if the insured

has some interest at risk."

Arnold states the same rule, I Arnold on Ins., 7th Ed.,

p. 411, in the following comprehensive language:

"There is by English law no exception to the rule

under discussion. As long as the contract of insur-

ance remains unimpeached, the valuation in the pol-

icy can under no circitmMances be opened; or, to use

the words of Cockburn, C. J., 'Where the value is

stated in the policy in a manner to be conclusive be-

tween the two parties, the insurer and the insured,

as regards the value, then in respect of all rights and
obligations uhich arise upon the policy of insurance,

the parties are estopped' from disputing the value

stated."

The foregoing langiiage of Cockbuni, Judge, is from the

case of Insurance Assn. vs. Armstrong, L. R. 5 Q. B. 248.

In The Potomac vs. Cannon, 105 U. S. 630; 26 L. Ed.

1195, the Supreme Court of the United States relying

upon the above case said concerning the valuation

:

"That valuation is conclusive in respect of all

rights and obligations arising upon the policy of

in^surance."

See, also.

Providence SS. Co. vs. Phoenix Ins. Co., 89 N. Y.

565;

The St. Johns, 101 Fed. 474.

The '

' sum at risk '

' by the assured is therefore fixed by

the teniis of the policy.
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NoAV aiJ[)ellciut complains that because in the present

instance the "sum at risk" as fixed by the policy, ]iappeny^

to equal the sum insured, in other words, because it is a

full insurance instead of a partial insurance, the insurance

company is called upon to pay the wiiole of the "sue and

labor" expenses instead of a part of them. The answer

to this is, Such is your contract. Had you desired other-

wise you should never have insured up to the full value.

You have agreed to pay these expenses in proportion as

the sum insured is to the sum at risk. Since the sum in-

sured happens to eiiual the sum at risk, you have agreed

to i>ay the whole.

Following up that idea, apjjellant further says: "It

' will be obsen-ed that, under this construction the limi-

' tatiou of liability is not even measured by the amount

' of the insurance, and that giving to the phrase its full

' force, the insurer could be called upon to pay, by way

' of suing and laboring expense more than the amount in-

" snired. A construction which leads to this result would

" seem to be absurd" (p. 53).

Such an argument is eciuivalent to saying that the ele-

mentaiy principles of the law of insurance regarding this

subject are absurd, for it is the established principle of

that law that expenses payable under the "sue and labor

clause" are in additio)i to a fntal loss if that afterwards

occur. C. C, §2743.

"The assured may recover, under a marine policy,

the value at which the subject is insured, and also

the amount of exjienditures in addition to a total

2 Philli)>s on Ins., §174k
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Stress is laid upon the word "whole" and the attempt

made to construe it to imply a value other than the agreed

value. If there were any virtue on this suggestion it

would be more than fairly met by the fact that the "sue

and labor clause" is a printed portion of the policy, while

the valuation is written, and necessarily varies with each

l>oIiey. Where there is a partial insurance, and hence

the "sum insured" less than the "sum at risk", the word

"whole" would satisfy the most fastidious criticism, for

the antithesis would then be broader and more apparent.

The policy itself, however, bears internal evidence that

the "sum at risk" was understood by the parties to be

the valuation, for the policy has this provision: "Risk

" hereunder to cease at ship's tackle, or thirty days after

'

' arrival of vessel at destination, upon merchandise $3,000

" on deck, $5,250 under deck, laden, etc." If our con-

straetion of the policy were open to question, it would

seem that this language would be decisive in our favor,

as defining what is meant by the "sum at risk".

Finally, it is a well settled rule of construction, that if

there be any ambiguity in the terms of the policy, such

ambiguity is construed in favor of the assured and against

the insurer.

Wallace vs. (Tenuan-American Ins. Co., 41 Fed.

743-44

;

London Assurance vs. C'ompauhia, etc., 167 U. S.

159-160.

The absence of authoiity on this (|uestion, to which ap-

I)ellant refers (p. 45), is in our view undoubtedly ac-

counted for bv the fact that "it had never before oc-
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curred to anyone" to make the contention advanced by

him. For it is generally understood, as said by Judge

Sanborn (Delaware Ins. Co. vs. Greer, 120 F. 920-21, C.

0. A.), that,

'

' Contracts of insurance, however, are not made by
or for casuists or sophists, and the obvious meaning
of their plain tenns is not to be discarded for some
curious hidden sense, which nothing but the exigency

of a hard case and the ingenuity of an acute mind
would discover."

111.

THB NBXT OONTBNTION IS, THAT THE COaBT ERBED IN BB-

FUSINO TO TAKE FBOM THE JURT THE QUESTION AS TO

WHETHER OR NOT THE PLAINTIFF HAD MADE SUCH
REASONABLE EFFOBT8 FOB THB SECUBITY, PEBSBBVA-
TION, BELIEF AND BECOVEBY OF THE PBOPEBTY IN-

SURED AS BEQUIBBD BT THB "SUE AND LABOB CLAUSE'

(p. 66i.

This question was fairly submitted to the juiy under

the instruction of the court regarding the duty of the

assured in that respect, but it is claimed by appellant that

the court should have given a peremptory' instruction to

the jury to find for the defendant upon this proposition,

u}K>n the theory that the evidence was without conflict, and

entirely in his favor.

1. In the first place, we are not prepared to concede it

to be the law that the breach of this warranty forfeits all

claim imder the policy, notwithstanding the C/Ourt so in-

stnicted the jury.

It has been held by respectable authorities, not the
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least nf which is Chief Justice Kent, concurring in the

opinion of Justice Yates, that where an abandonment has

been made to the underwriters the agents of the assured

are answerable to the insurer for their defaults, if any

exist in this respect, and the rig]its of the assured are not

affected.

Gardere vs. Columbian Ins. ('o.^ 7 Johns. 520;

Walden vs. Phoenix Ins. Co., 5 Johns. 324

;

Center vs. American Ins. Co., 7 Cowan 229;

The Brig "Sarah Ann", 2 Sumn. 210;

Dickey vs. American Ins. Co., 20 Am. Dec. 766.

Our Code provides that (§2726),

"Upon an abandonment, acts done in good faith

by those who were agents of the insured in respect to

the thing insured, subsequent to the lo.ss, are at the

risk of the i)isurer and for his benefit.

"

'^J'his relates back to the time of the disaster.

Dickey vs. American Ins. Co., 20 Am. Dec. 766.

It is further flatly lield that the failure to observe the

"sue and labor" obligation, does not forfeit the right to

recover, but if the loss is made greater by such failure,

than it othei'wise would have been, the excess alone so

occasioned, cannot be recovered.

Franklin Ins. Co. vs. Cobb, 2 Cin. Sup. Ct. 90-93

;

May vs. Cincinnati Ins. Co, 20 Ohio 228-30, citing

Gardere vs. Columbian Ins. Co., 7 Johns. 520.

In this respect, therefore, the instruction may have

been more favorable to appella/nt than it should have been.

If so, it is no cause for complaint on his part.
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2. Ill the second place, the evidence upon tliis ciuestion

was of such nature, as rather to warrant a pereni]itory in-

struction for the plaintiff than for the defendant.

It is not the duty of the assured under the "sue and la-

bor" clause to go to the extremity urged by the a.pi)ellant

for the iiur]iose of complying with that obligation. He

is only bound to use rca.^o liable means, or as it is sometimes

put, he is not liound to exercise disproportionate exertions,

expense or hazard.

" 'This clause in the policy defines the duty of the

assured and their agents, in regard to the security,

preservation and recovery of the jn-operty after the

disaster; and the question is presented to you, there-

fore, whether such loss or misfortune hapjiened, and
whether, after it did happen, the defendants, and their

agents in charge of the insured property, used all

reasonable and proi)er means for the security, preser-

vation, relief and recovery of the proi)erty insured.

This is a (piestion addressed to your sound judgment,

in view of all the circumstances and all the evidence.

Place yourselves in the position of the insured, and
their agents in charge of the property at the time,

and decide whether that provision has been fairly

kept. The question is not nhether the best plan 11 as

adopted to sa-ve the property, or nhether all ivas done
that might possibly have been done by men of greater

skill and more determined perseverance, but whether
ei-ery reasonable and proper means was used.'

" I do not mean that any faint and waivering efforts

would suffice to relieve the defendants from responsi-

bility undei- this provision. There must be a use of

all 'reasonable and proper means', by which I under-

stand such means as 'a jjrudent, uninsured owner',

would be ex]>ected to use under like circumstances."

Franklin Insurance Co. vs. Cobb «& Armel. II Tin.

Supr. Ct. Hep. 90-91.
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Ac'cordiugly it has beeu held that, in the case of the

seizure of property at a sale by a prize court in New-

Orleans, where the question arose whether the sale ought

to have been prevented by the assured giving bail, that

cmtsidering the ftuctuating value of American currency at-

that time, no pnident man would have given security to

the full amount, and that the sale, therefore, not being

a gratuitous act of the assured, was one of the direct and

immediate consequences of the original seizure. Says the

court

:

'

' We come, therefore, to the conclusion of fact that

the assured could not, by any means which he could

reasonahli/ he called upon to adopt, have prevented

the sale by the American Prize Court, which at once

j)ut an end to all possibility of having the goods re-

stored in si^ecie and consequently entitled the assured

to come upon the insureis for total loss."

Stringer vs. Eng. etc. Ins. Co., L. R. 4 Q. B. 676, on

appeal 5 Q. B. 599.

See also, Kent, C. J., in Gardere vs. Columbian Ins. Co.,

7 Johns. 517.

Now, did not the jiarties in this ease do everything which

a reasonably pnident uninsured man could be expected

to do, under like circumstances? They came ashore in a

new and unsettled countn- ; thousands of jieople stranded

;

affairs in a chaotic condition; no courts or established

modes of i>rocedure ; no market ; no means of raising

money ; money veiy scarce and held at exorbitant rates,

and even then, only to be had as a favor; the initial trip of

the company ; their agent, sent there to prepare the way

for them, mortally ill. and his funds gone; the salvors
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iusistiug upon tlie sale of the inoperty; refusing to recog-

nize the master, and laughing at his pretentions suppoi-ted

in their claim by the only authority then at the place;

and even if a salvage compensation could have been ar-

ranged, the vessel and cargo were nevertheless in a situ-

ation which, in the opinion of everybody then at the place,

including defendant's agent, made it necessary that it

should be sold on board the sidp as the best means of sav-

ing what there was left. To this end it was surveyed and

condemned. Tlie law required it to be sold to ad.just the

loss. Yet in the face of this showing it is seriously urged

that the court should have given a peremptory instniction

upon this point in favor of the defendant upon the con-

tention that notwithstanding these conditions, the master

or some one else should have gone through the bare for-

mality of offering '

' to arrange with the salvors the amount
•

' of their salvage charge, to finance for this, to secure the

" delivery of the goods, and take them from the vessel

" to the shore" (pp. 58-59).

Taking the evidence as a whole, does it not appear ab-

solutely certain that, in the language of the master he

did not do anything looking to making an arrangement to

get the goods out of their possession "because I had no

resort to do anything" (p. 270).

Had a salvage arrangement been made, it must still

have been sold on board ship if the board of sui-vey and

the witnesses are to be believed respecting its condition

and situation. The supreme question was not, What

amount the salvors were to havef but. What was the best

practical means of saving something fiom the wreck?

The salvors were willing to have theii- rights adjudicated
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by a court icJieii it sliuiUd nrrlre (GoUiu, p. 99), but they

insisted upon the sale going ou (GoUin, p. 100; Colcord,

pp. 117-118).

With respect to the alleged failure of the master to make

a contract with the salvors before pennitting them to

take hold of the vessel, it will be borne in mind that the

cargo here in question is only a small portion of the

entire cargo then on board the vessel. That the master

testified if the Convin people had not come along and res-

cued her as she did, "T j)resume that she would have soon

" went to the bottom. I was prepared to abandon the

" 'Sudden'. I had no means to save her. I did all I

" could to save her. As far as I was concerned, she was

" a goner" (p. 57). "T did not enter into an arrange-

" inent with the captain of the 'Corwin' at that time or

'
' with anybody else on board the ' Corwin ' at that time as

" to what should be charged for saving anything, except

" the lighterage plant. I did not expect and they did

" not exjiect to save anything when they commenced upon

" it, so T could not make any arrangements" (p. 267).

" We did not suppose he would ever get the 'Catherine

" Sudden' up and if he did not have all the appliances in

" the world he never would. He would not have got the

" water out of her" (p. 299).

It will be remembered that at this time the "Sudden"

was almost entirely submerged. There was no means of

knowing to what extent the cargo had been damaged. The

situation is described by the master as follows

:

'

' If you were on board of a ship and had only a place

" as big as that to stand on, about two by four, and the

" vessel going down, if vou did not know but what she
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" would be going dowu any minute, what would you know

" about anything going on!" (p. 49).

It is not urged that such a contract could then have

been made with reference to the cargo, but only that no

effort was made in that direction. Is it reasonable to

suppose that under the circumstances any effoii; in that

direction would have been successful? Are we to be

penalized for not going through a dumb show, when the

situation was such that no reasonable man could expect

his efforts to be successful?

We do not feel that this contention merits any atten-

tion on our part. The court left the question to the jury

under proper instnictions, and we do not see how, in view

of the evidence, its action in that connection can be criti-

cised.

IV.

The next proi)usitii)n urged by appellant is:

THAT THB aOINQ INTO THE ICE WAS IN EFFECT A WILFULi
DESTBUCTION OF THE PBOPBBTY, AND THEKEFOBE THE
INSUBANCE COMPANY IS NOT LIABt.E (pp. 70-79).

This matter is covered by instructions Nos. 13 and 14,

p. 332.

The evidence is uncontradicted that the vessel was sent

out in the care of the master, with instructions to do what

he thought best, and what he should do in that respect

was a matter of seamanship.

" I had no orders from the owners of the vessel in rela-
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" tion to the tiiue that 1 was to make oil that trip in guiug
'

' from here there. / ivas master of the vessel and ivas to do

" what I thought best. I had no directions from the

" owners in regard to putting in at any port on the way
'

' up before to the Behring Sea. In going from San Fran-

" Cisco to Nome on that particuJar trip I had no instruc-

'

' tions or directions from any officer or agent of the Nome
" Beach Lighterage & Transportation Company as to

" whether or not I should put into Dutch Harbor on the

" trip. * * * When I first sighted the ice, I presume I

'' might have put about if I desired, and have gone to

" Dutch Harbor. As a matter of seamanship, I could have

" done it, because 1 could have come back to San Francisco

" if I so desired" (p. 48).

So also, the issue raised by the answer is simply an

issue of the good seamanship of the master in adopting that

course and nothing else.

" Defendant is informed and believes, and upon such iu-

" formation and belief alleges, that plaintiff sailed the

'

' said ' Catherine Sudden ' into said ice, knowing full well

" that so to do endangered the safety of said vessel, and
'

' that so to do uas not consistent uith good seamanship or

" with due and proper care, and that plaintiff, when ice

" was encountered, in the exercise of proper care should

" have changed the course of said i^essel and have sought

'

' open water or a port of safety until danger from ice be-

" tween San Francisco and Nome had jiassed" (Record,

pp. 35, 36).

Nobody but the master could, when ice was encountered,

have changed her course.
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It cannot, therefore, be foutended that the owners sent

the vessel into the ice with the intention of destroying her.

They left it to the judgment of the master, who was on the

spot and could best determine the propriety of going in.

Both the answer and the evidence, therefore, confine the

issue to the acts of the master.

I. It is One of the Risks Assumed by the Policy— It

was, however, under this evidence, no fault of anyone. So

far as the evidence shows it was usual and customary in

that trade (pp. 307-8-9). Over thirty vessels similarly con-

structed were in the ice with her, bound on the same

voyage (]). 49). It was the general practice (pp. 303,

307). it was, therefore, a risk contemplated by the

))olicy. in fact, Davis, (leneral Manager of the defendant,

testifies : "I knew the nature of the voyage the ' Catlierine

" Sudden' was going on, and that it was more than ordin-

•' arily penlous and risky" (p. (i3). And he received a

larger premium foi- it (Id.).

Si)eaking of tiie act of a mastei- in continuing seal fish-

eries aftei' being warned away by the Government of

Buenos Ayres, in consequence of which he was finally

seized, Judge Stor\- said

:

"The underwriters were bound to know the ordin-

ary perils of the trade as much as the owner of the

ship ; and they took ujwn themselves the ordinary

risks arising from the known claims and decrees of

the Buenos Ayrean Government."

Williams vs. Suffolk Ins. Co.. 29 Fed. Cas. p. 1405,

3 Sumn. 276.
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2. The Instruction Accurately States the Law—How
ever, we will assume, for the irarpose of the present argu-

ment, that the master was in fault in going into the ice,

and that it was a wilful act upon his part. This would not

excuse the insurer. Tnder the provisions of our Code

"An insurer is not liable for a loss caused by

the wilful act of the Insured; but he is not exonerated

by the negligence of the insured or of his agents or

others."

A fair construction of this statute would be, that, to

exonerate the insurer, the wilful act, if any, must be that

uf the insured, and not of his agents, for it will be observed

that with respect to the "wilful act", the pi'ovision speaks

only of the insured, while with respect to negligence it

speaks both of the insured and his agents, thus showing

an express intent to confine the exoneration of the insurer

to the wilful act of the insured himself, and not to include

the wilful act of an agent.

This distinction was observed by Story, J., in the case of

Catlin vs. Springfield F. I. C!o., 1 Sumn. 434, where the

policy exonerated the insurance company from losses by

'

' design of the assured
'

'. The court remarked

:

'

' The losses excei)ted are not losses by design, gen-

erally, but 'losses by design of the assured'. The case

then is reduced to the consideration of what consti-

tutes a loss by design in the assured within the

meaning of the policy. 1 say that it is not

a loss by the mere negligence or laches of the

party, where he has left the proi)erty exposed to the

I)eril, but has not co-operated directly or indirectly

with those who produced the loss. Design imports plan,

scheme, intention carried into effe<'t. The loss to be
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by the design of the assured, in the seuse of the policy,

must be by incitement, connivance or co-operation of

the assured, directly or indirectly icith the persons

who Here agents in the act."

So here, the "wilful act" excepted is not a "wilful act"

generally, but the "wilful act of the insured", and does not

include the wilful act of "the persons who were agents in

the act".

Barber, in conunenting ui)on the above section of the

Code, says

:

"The prevailing doctrine is, that acts of the as-

sured or his agents intentionally though negligently

done, resulting in the loss of the insured property

through the operation of the destructive agency in-

sured against, do not preclude a recovery on the

[policy in the absence of some provision to that eflFect"

(p. 123).

"It seems, as tlie general result of the authorities,

that in the absence of some stipulation to the con-

trary in the jjolicy, the insurer is liable for a loss

caused proximately by the operation of the peril in-

sured against where such operation was induced by

an act or omission of the assured (not violating any
warranty in the policy) found by a court or jury to

have been merely negiigenl, and free from any intent

that such act or omission should residt in loss or

injury to the insured property" (p. 127).

This is also the construction placed upon the section by

the Supreme Court of tlie State of California, where it is

said that the object of the framers of the Code was to

do away with the very ((uestion here raised by appellant

under the authorities which he quotes:

"The ordinan' negligence of the insured and his

agents has long Irh^u held as a part of the risk which
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tlie insurer takes upon himself, aud tlie existence of

which, where it is tlie proximate cause of the loss,

does not absolve the insurer from liability. But uUful
exposure—gross negligence—negligence amwwnting to

misconduct, etc., licvve often been held to release the

imswrer from such liability.

''To set at rest questions involving tlie different

degrees of negligence, and the results following tliere-

from, we may reasonably suppose was the object of

tJie framers of our Civil Code.

'

' Under Section 2629 of the Civil Code the nice dis-

tinctions often made necessary are dispensed with,

and the general proposition is e.^tablished that ^lo form
of negligence on the part of the insured, or his agents,

or others leading to a loss avoids the policy, unless

it amounts to a wilful act on the part of the insured.

The Code thereby sets at rest a fruitful cause of liti-

gation. " McKenzie vs. Scottish U. & N. Ins. Co., 112

Cal. 557.

Since the provision of the Code is, by the very terms of

the policy, controlling, this should set the entire question

at rest.

This is also in accord with the views of the subject as

expi-essed by the Supreme Court of the United States

in Ins. Co. vs. Adams, 123 U. S. 67, where the court

said:

" But it is insisted that tlie Court should have

granted the recjuest of the Company to the effect that

it was not liable if the accident and loss were caused

by the 'misconduct' of the master. Had that re-

quest been granted, in the form asked, the jury might

have supposed that the Company was relieved from
liability if the master was chargeable with what is

sometimes described as gross negligence as distin-

g-uished from simple negligence. Hence the Court

properly said, in effect, that the misconduct of the

master, unless aff'ected by framd or desig)i, uould
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not defeat a recovery on the policy. The principle

upon which the Court below acted was that expressed

by Chief Justice Gibson in Ainerican Ins. Co. vs. Ins-

ley, 7 Pa. 229, when he said that 'Public policy re-

quires no more than tluit a man be not suffered to

insure against his own knavery, which is not to be

protected or encouraged by any mean<s; for though
the macoim respondent superior is applicable to the

responsibility of a luastei- for the acts of his servants,

yet the insured, so long as he acts with fidelity, is

answerable neither for his servants nor for himself.'

Williams vs. Suffolk Ins. Co., 3 Sumn. 276."

See also. The liarnstahle, S4 Fed. 901.

Accordingly, in a case involving the same facts as the

case at bar, being a ease against another insurance com-

pany upon the same vessel, for the same voyage. Judge

Morrow held that the facts of the case were distinctly

within the rvile above set forth, and that the misconduct

of the master, unless effected by fraud or design, would

not defeat a recovery under the policy.

Nome Beach Lighterage & Transportation Co. vs.

Munich Assurance Co., 123 Fed. ^•10-826.

3. The Policy Covers Barratry—In addition to the

foregoing, it will be noted that the policy here in question

covers insurance '

' against the barratry of the master or

mariners" (p. 19), and hence was in express terms an in-

surance against misconduct of the master- amounting to

fraud or design, since that is the very definition of '

' bar-

ratry". 1 Phillips on Ins., '§1062.

Appellant attempts to escape this conclusion by the

citation of Grim vs. Phoenix Ins. Co., 3 Johns. 451, but

the misfoi'tune of that attempt lies in the fact that the
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rase ul Crriui vs. Plioeuix is not only expressly overruled

in New York (11 N. Y. 20), but it is also discredited by the

Supreme Court of the United States.

Ujiou this subject the court, in the above case of Orient

Mutual Ins. Co. vs. Adams, 123 U. S. 67, said:

*' In Columbia Ins. Co. vs. Lawrence, 35 U. S. lU

Pet. 517 (9:516), which was a case of insurance

against fire on laud, the court said that: 'A loss by

fire occasioned by the mere fditlt or negligence of the

assured, or his servants or agents, and irithout

fraud or design, is a loss within the policy, upon

the general ground that the fire is the proximate

cause of the loss, and also upon the general ground

that the express exceptions in policies against fire

leave this within the scope of the general terms of

such policies.' In the subsequent case of Waters

vs. Merchants' Louisville Ins. Co., 36 U. S. 11 Pet.

224 (9:696), it was said, in reference to the case of

Columbia Ins. Co. vs. Lawrence, that ' The court then

thought that in marine policies, uliether containing

the risk of barratry or not, a loss whose proximate

cause was a peril insured against is within the pro-

tection of the policy, notwithstanding it might have

been occasioned remotely by the negligence of the

master and mariners.' To the same effect are

Patapsco Ins. Co. vs. Coulter, 28 U. S. 3 Pet. 237

(7:665) ; General Mut. Ins. Co. v. Sherwood, 55 U. S.

14 How. 352 (14:452), and Phoenix Ins. Co. vs. Erie

& W. Trans. Co., 117 U. S. 325 (29:879)."

It is therefore plain that, since the evidence is undis-

puted that the insured did not send the vessel into the

ice, but left the manner of proceeding to the judgment of

the master, if it was in fact improper to go there, whether

the act was prompted by "gross" negligence or "fraud

or design", of the master it was e(|ually covered by the

jjoliey.
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We uiay t-ousidei- it settled law for this jurisdiction that

gross negligence of the master does not excuse the insurer.

Indeed, gross negligence of the insured himself, does not

excuse, for, "so long as he acts with fidelity he is
,

" answerable neither for his servants nor for himself".

We do not think there is any profit in taking up the con-

sideration of the other authorities cited by appellant undei'

this head. The (juotation from Emerigon and Phillips (pp. !

75-6-7) are not in conflict with our position, except in so

far as the quotation from 1 Phillips, '5>1046 a (77) refers

to "gross negligence", and in this respect it is in direct

conflict with what we have seen is the meaning of our Code

as construed by the Supreme Court of California, as well

as in conflict with the opinion of the Supreme Court of '

the Ignited States.

j

It is to be noted, however, that the citation from Phillips
;

does not point to either negligence or misconduct of '

an agent of the insured, but only to that of the insured

himself.
I

The other citations on j)ages 74 and 75 if not directly i

overruled, are certainly superseded by the later authori-
]

ties above referred to, in which the question has been
]

finally settled for us. .

It is well to note that Williams vs. New England Ins.

Co., is founded on authonties distinctly discredited by

Judge Story in Williams vs. Suffolk Ins. Co., 3 Sum. 276
i

(29 Fed Cas. p. 1404-5) and in which he says that Cleve- I

land vs. Union Ins. Co. "can hardly be considered as '

" satisfactoiy authority". A note to the case (29 Fed. '

Cas. p. 1406), infoniis us that the Nirw England Inc . Co .
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•case was never retired, but the insurers paid because it was

" understood Chief Justice Parsons expressed a decided

" opinion against the undenvriters and recommended a

" settlement". Neither Justice Parsons nor Justice

Thatcher liad sat on the original hearing.

We think the questions raised by the instructions men-

tioned in appellant's brief under headings V and VI (pp.

79-83) are fairly covered by the points made in the fore-

going argument and as appellant contents himself with a

mere memorandum reference thereto, we do not think it

necessaiy to tax the patience of the court any further in

that direction.

1. In passing we point out that the appellant er-

roneously suggests on page 82 that there is no

evidence to support the statement "that the captain

" of the revenue cutter then at Nome was recognized as

" an authority to determine the question of salvage, that

" he acted as an arbitrator between the insured and the

" salvors", and as such gave the ship and cargo to the

salvors.

The master testifies (Rec. p. 59) :

" 1 mean when 1 say that Capt. Tuttle of the 'Bear'

" gave it all to the 'Corwin', that there was no court

" there, and Captain Tnttle was the court. They called

" a meeting and decided that what Ca])t. Tuttle said was

" law. I had a conversation with Capt. Tuttle about the

" goods being tunied over; 1 asked him why he gave
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" it to the 'Coi^v'iii'—gave it all to them and he said, as

" long as the ship was going down, and they saved her.

" that they ought to have it all."

Capt. Hihbard says, p. 121: "The government in that

" country at that time was entirely in the hands of the

" revenue officers, who took the place of the courts."

2. The suggestion that the court confused the (luestion of

seaworthiness with that of an intentional assumption of

the risk in putting the vessel into the ice, leaves out of

sight, the real issue as made by appellant himself. The

instruction was in strict accord with the defense as appel-

lant himself stated it

:

" One of the points that will be submitted to you in this

' case is, whether or not this plaintitT sent, under the cir-

' cumstances, at that season of the year and at that time,

' a seaworthy vessel upon that voyage. There is no

* question but what she was seaworthy so far as open

' water is concerned, but whether or not sending that

' vessel up with Captain Panno, who was in charge of

' her, under instnictions to get into Nome at the opening

' of the season, tliry did not k)iuninglif send a vessel that

' lias incompetent to go through the ice niider those cir-

' cmnstances simply to her death if she iient in the ice.

' That proposition involves a technical, defense on the

' question of seaworthiness, and his Honor will in-

' struct vou in that regard. That is not our principal

' defense, but that is one of them. Whatever the fact

' might be about the 'Sudden's' seaworthiness in open

* water, or in ordinary sea, we are not claiming that she

' was unseaworthy in those jiarticulars. Our claim is that
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" she was not a ship that was tit to be put into the floating

" ice of Behring Sea at that season of the year" (pp. 45-

46).

3. The cases cited on p. 85, to the effect that sale at Nome

under claim of salvors is not a loss by "perils of the sea"

are no longer law even in England, since the decision of

the case of Aitehison vs. Lohre, 4 App. C'as. 755.—See 100

Fed. 309-313; and they certainly are not law here. See

ante, p.

yi.

THB KEOORD DOB3 NOT CONTAIN A VALID BILL OF EX-

CEPTIONS TO THE INSTRUCTIONS.

We have thus carefully gone over the disputed instnic-

tions because we desired the court to see that our case was

not based on techniealitj' but on justice, and also from a

certain sense of duty to the end that the trial court be

not placed in a false position.

The appellant is, however, not, on this appeal, entitled

to raise any question regarding the instructions, because

he has not taken proper exception thereto. The omnibus

exception which he did take could give the lower court no

opportunity to correct any error, if eiTor there be, but

could only serve to entrap him. The record is as follows

:

" Defendant, at the conclusion of said charge, and

" while the juiy were still at the bar, duly excepted in

" writing to the refusal of the court to give the instnic-

" tions requested by defendant, and to each separate re-

" fusal of the court to give each seimrate instruction i-e-
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" quested by defeudaiit and to the giving of each instruc-

" tion given by the court at the request of plaintiff, and
" to the giving of each instruction which was in fact

" given, and its said exceptions and each of them were

" allowed by the court" (p. 333).

The rale is well settled that this is not such an exception

as can be reviewed in the appellate court. The general

rule is tlius stated in Mobile, etc., R. Co. vs. Jurey, 111 U.

S. 584 (28 L. Ed. 532):

"Conceding that the charge in respect to the rate

of interest was erroneous, tlie judgment should not be

reversed on account of the error. The charge con-

tained at least two propositions : first, that the meas-

ure of damages was the value of the cotton in New
Orleans, witii interest from the time when the cotton

should have been delivered; second, that the rate of

interest sliould be eight per cent. It is not disputed

that the first proposition was correct. But the excep-

tion to tile charge was general. It was. therefore, in-

effectual. It should have pointed out to the court

the precise pai't of the charge that was objected to.

"The rule is, that the matter of exception should be

so brought to the attention of the court, before the re-

tirement of the juiy to make up their verdict, as to

enable the judge to correct any error if there be any in

his instnictions to them.' Jacobson vs. State, 55 Ala.

151.

" 'When an exception is reserved to a charge which

contains two or more distinct or separable proposi-

tions, it is the duty of counsel to direct the attention

of the court to the precise point of objection.' K. R.

Co. vs. Jones, 56 Ala. 507.

"So in Lincoln vs. Claflin, 7 Wall. 132 (74 U. S.

xix, 106), the court said: 'It is possible the court

erred in its charge upon the subject of damages in di-

recting the juiy to add interest to the value of the

goods. * * * But the error, if it be one, cannot bt*
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taken advautage of by the defeudants, for tliey took

uo exceiition to the charge on that ground. The charge

is inserted at length in the bill. * * * It embraces

several distinct propositions, and a general exception

cannot avail the party if any one of them is correct.'

On these authorities we are of opinion that the

ground of error under consideration nas not well

saved 1)1/ the l)iU of exceptions."

The special language of the exception now under con-

sideration, viz.: "to the refusal of the court to give the

" instiTictions recjuested by defendant, and to each separate

" refusal of the court to give eacli separate iustruction,

" etc.", is passed upon by both the Supreme Court and

the Circuit Court of Ap])eals in the following cases:

Block vs. Darling, 140 U. 8. 234 (35 L. Ed. 478) :

The defendants, at the close of the charge, 'ex-

cepted to all and each part of the foregoing charge

and instructions, and the same was all the charge or

instruction given by the court.' 35 L. Ed. 477.'^

The court said

:

"2. Although we have jurisdiction, so far as the

value of the matter in disi)ute is concerned, the ques-

tion is not properly before us as to whether the court

erred in its charge to tlie jury upon the counter-claim.

The general exception 'to all and each part of the

foregoing charge and lust ructions', suggests nothing

for our consideration. It was no more than a general

exception to the whole charge. The court below was
entitled to a distinct specification of the matter

whether of fact or of law, to which objection was made.

The charge covered all the facts arising out of the

counter claim, and clearly stated the law which, in

the opinion of the court, governed the case. If its

attention had been specifically called at the time to

any particular part of the charge that was deemed
erroneous, the necessaiy correction could have been
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made. An exception 'tu all and each part' of the

charge gave no infonnation whatever as to what was
in the mind of the excejiting party, and therefore gave
no opportunity' to the trial court to correct any eiTor
committed by it."

Price vs. Pankburst (C. C. A., 8th Circ, 1892) 53

Fed. 312:

'

' The bill of exceptions, after reciting the whole
charge, concludes as follows : 'To the giving of which
said instruction the defendant specially objects and
exce])ts, and prays that his exception be duly noted

of record; said exception being to the whole of said

instruction, and to each and every part thereof.' The
charge contains several i)roi)Ositions of law, some of

which are undoubtedly sound. The rule is well set-

tled that, if the entire charge is excepted to in gross,

and any portion of it is sound, the exception cannot

\}Q sustained (citing cases). Upon the organization

of this court, the practice on this subject, as settled

l)y the uniform decisions of the Supreme Court, was
formulated into a rule, and adopted as a rule of prac-

tice of this court, in the following terms:"

(The rule referred to is identical with Rule 10 of this

Circuit ('Ourt of Ap]iea!s.)

"This rule was designed to put an end to allowing

bills of exceptions like the one in this case. It mat-

ters not that the judge may be willing to consent to

such a bill. He cannot iraive the rule, so far as it re-

lates to specific exceptiovs, if he desires to do so.

The rule is not made for the judge's personal protec-

tion or benefit, but for the protection of suitors and

the advancement of justice. Tt is the duty of the

l)arty excepting to call the attention of the court dis-

tinctly to the parts of the charge he excejits to, and

this must be done before the cause is finally sub-

mitted to the jury, to the end that the court may have

an o])portunity to correct or explain the j)arts of the
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charge exc'ei)ted to, if it «eeiiis proper to do so. The
praotioe which it lias heen intimated at the bar some-

times obtains of talking a general exception to the

whole charge, with leave to specify i)articular ex-

ceijtions after the tnal, is a })lain violation of the

letter and spirit of the rule. The party who conceives

the charge is erroneous in any respect, and remains

silent, will not be heard to point out the error after

the trial ; and a general exception to the whole charge,

any part of which is good law, is equivalent to silence.

The rule is mandatory. Its enforcement does not

rest in, the discretion of the loner court. Its enfo^rce-

ment is essential to the proper and intelligent admin-
istration of justice. It sei-ves to correct hasty, in-

accurate, or misleading expressions in tlie charge;

it atiFords an opportunity for explanations and quali-

fications which might otherwise be overlooked, and
sometimes, by removing the ground of exception,

prevents further litigation. It is, of course, the

duty of the court to allow the i)arties reasonable time

and facilities for specifying exceptions. Tliere is

no occasion for haste in charging a jury. No part

of the trial should be conducted more deliberately

and carefully, and no court will refuse a pai'ty time

and op])ortunity to point out distinctly his excep-

tions to the charge before the case is finally given

to the jury. He must be afforded opportunity to

do this then, because he is precluded from doing it

afterwai'ds. There being no error on the face of the

record, and no error saved by the hill of exception's,

the judgment of the circuit court is affiiTned."

St. Louis R. R. Co. vs. Spencer, 71 Fed. 94:

The record in this case is as follows:

"At the conclusion of the charge, counsel for de-

fendant stated to the court that they noticed that the

prayers for instructions submitted by them were not

embodied in the charge of the court, and they de-

sired then and there to exce]it to the court's action

in refusing to give in charge ench of said in.'itructions,
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stated that they could not, upon hearing the charge

read, state to the court their objections to it, but de-

sired to except to each and every sentence in the

clmrge given, with leave to state their objections upon
the record at some future time. Counsel for plaintiiT

demanded that counsel for defendant state their

objections to the charge given tefore the jury left the

box, to the end that such objections might be con-

sidered, passed upon, and if well taken that the charge

might be connected. Counsel for defendant stated

that they could not do this, as the charge was oral,

and asked that time be given to have said charge

written out, that they then might have time to save

their exceptions to the same. Thereupon the court

announced to counsel, that if it is in the power of

the court, they shall have time to examine the charge

after it has been reduced to writing, and point out

specifically any objections they might have to the

same, or any j^a-rt thereof. And the court noted their

exceptions to each and every sentence in the charge

given, with leave to state their objections in future,

to which leave i>laintitT then and there objected."

Held, the exceptions could not be sustained.

The cases to this effect are numerous and uniform.

We have already called attention to the fact that Rule

10 of this court is identical with the rules referred to in

the foregoing decisions. We, therefore, think that there

is nothing before the court on exception to the instioictions.

VTI.

The Rulings on Questions of Evidence—Of the seven

teen as.siiignicnts of erroi- on (luestions of evidence, the

apjiellant has included in his s))ecification of error in his

brief, but six, and lias argued hut two, divided into three
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manner in whieh the question is passed up to counsel

for respondent can scarcely be called argument. He says:

" It would seem that argument upon these rulings would

" be a useless waste of the time of this court. We leave

"it to the ingenuity of counsel on the other side to

" suggests some ])0ssible support therefor" (p. 91).

Under these circumstances we feel that we would be war-

ranted in ignoring the ([uestion. The burden is on him

who alleges error to prove error, and if he does not see

fit to do so there is no occasion for "counsel on the other

side" to offer suggestions.

The evidence, however, was proper, and being undis-

puted, is sufficient to warramt the court in taking the

whole case from the jury and directing a verdict for plain-

tiff' in the full amount prayed for.

Mr. Davis was the general manager of the defendant

corporation. The reinsurers were n.either parties to the

co'tbtract of insurance nor to the litigation. The intro-

ductory remarks of aiii)ellant, on i)p. 88 and 89 of his

brief, have, therefore, no legal bearing upon the issue.

As general manager Mr. Davis had a jjerfect right, if

he saw fit, to adjust the loss in any manner he deemed

proper, to pay the loss if he saw fit, or to consent to

judgment in the present case if he saw fit, and so far as

the appellee is concerned, the reinsurers had no interest

or right to object.

Farnum vs. Phoenix Ins. Co.. 83 Cal. 262.
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If, before suit brought, Mr. Davis told the assured

that he considered its demand just and in all fair-

ness they should receive their money under the policy,

that was an adjustment of the amount due and an acknowl-

edgment of liability. The assured makes a demand for

his money, and the insurer says: " Vou are entitled to

" it, but for some ulterior reason ))ersonal to myself, and

" which does not affect your right to the money I will

" not pay it." This is an admission of liability made by

the defendant itself, and why we are not entitled to the

evidence is beyond our understanding.

Counsel admits that the question itself is unobjection-

able, by reason of the averment of the complaint that prior

to the commencement of the action the loss was adjusted.

The (]uestion is, "Did you have any conversation with Mr.

" Davis, the Manager of the Company, concerning the

" jiayment of the loss and the amount?" The witness

then pi-oceeds to tell what the conversations were, oiilij

part of which api)ellant moved to strike out. If, as con-

ceded, we are entitled to part of the conversation, then we

are entitled to it all.

Moreover, the matter is competent because the allega-

tion in the complaint is not only that said loss was ad-

justed, but "that the said defendant then and there ad-

" mitted the said loss to be a loss by a peril of the sea

" and admitted the amount thereof to be $8,250" (p. 6).

A similar allegation will be found after each of the

causes of action (Art. VIII, p. 10; Art. VIII, p. 13).

The testimony in ciuestion is a direct admission of the

facts set forth in said allegation and an explanation of

the reason why payment was not made accordingly.
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It is alsn plain that this aduiissioii was a waiver of the

defenses set up in this action. It will be remembered that

the testimony shows that Mr. Davis had full knowledge of

all the facts in the case, and himself testified that he was

satisfied therewith: "The plaintiff notified me and gave

" me freely all the information I asked for respecting

" that loss. Myself and the reinsurers called a meeting

" to hear all the facts of the case. Mr. Van Ness was

" at one meeting and asked witnesses on our behalf some

" questions respecting this loss. The plaintiffs presented

" to me many proofs of loss; I do not remember just

" what I asked for at the time, but the proofs, as far as

" I am ijersonally concerned, that were furnished, were

" satisfactory. * * * Having these facts before me,

" r said to the plaintiff regarding its right under the

" policy and the amount that should be paid to it, in my
" opinion the proofs that were furnished were sufficient,

" and the loss should be paid, but that I could not admit

" full liability, or liability, on account of being stopped

" by ray reinsurers" (pp. 60-61).

This statement of Mr. Davis was not objected to by

respondent, though there is an objection to another ques-

tion interjected between the two yiarts of this statement.

This is substantially the same testimony as that of

Mr. Pennell, to which objection is made. Being before the

juiy without objection, how can it be said that the testi-

mony of Mr. Pennell upon the same subject, even if

improperly admitted, was injury!

But to return to our main point, the foregoing, as does

also Mr. Pennell's testimony, shows that Mr. Davis at
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" the facts when after the examination of the witnesses

" and vouchers it expressed its satisfaction with the

" proofs", and admitted that the demand was just and

that in all fairness the defendants should receive their

money.

This is a waiver of all forfeitures.

Silverberg vs. Insurance Co., 67 Cal. 08;

West Coast L. (^o. vs. State, etc., 98 Cal. 512.

We are aware of the fact that in each of the foregoing

cases there was, in addition to the knowJedge and satis-

faction with proofs, a promise to pay, but. inasmuch as the

reason here given for not paying- Ma* nat a valid reasoii,

the admission of liability and amount is- complete.

In the case of Parnum vs. Phoenix Insurance Co., 83

Cal. 262-3, the policy contained a clause requiring arbi-

tration if the jiarties failed to agree upon the amovmt of

the loss. The plaintiffs furnished to defendants pi'oofs

of loss to the extent of one thousand dollars, and

thereupon, loithout queatWH'mg or making any objection

to the amount of losa, claimed, or proofs thereof, the,

company,, for other reasons, not only denied its liability;

but denied the existence of the policy, claiming that it had

Ijeen cancelled tw^o months before the loss.

The court held

:

" 77(/.s- n(i,s tfn-fficieut e.vidence that the de-fendani

acquiesced in the amount of the loss claimed and
thereby waived its right to have it detennined by

arbitration. '

'
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49(), it was said

:

"When an insurance company by means of its

officers or agents, in response to a claim for a loss,

fails to say anything about the time of presenting

the proofs after it has expired, but claims some other

defense, the presiimpt'ion is th/it it does not intend to

interpose any other besides that named, and it is a fair

inference to be derived from the fact that it was silent

upon the subject, that it designed to waive the viola-

tion of such a condition. When called upon to adjust

a loss was the time to speak by its agents or officers,

and in failing to do so, and by silence, it acquiesces in

a waiver of any such defense and is, I think, estopped

from interposing the same."

So in Cahill vs. Andes Ins. Co., 5 Biss. 211; Fed. Cas.

Xo. 2289, it was held that where a comijany had claimed

to cancel a policy on the ground that the premium had

not been paid, thep were hound hi/ the reasons which

they had thus assiyncd, and could not aftei-wards rely

upon some other reason.

We therefore contend that not only was the evidence

competent under the pleadings, but that it is in fact conclu-

sive of the whole case and shuts out all the defenses at-

tempted at the trial.

VIII.

1. It is sufficient reply to the 9tli objection (Brief, p.

91) that if for no other reason, the answer was competent

because Mr. GoUin's ability was directly put in issue by

the appellant himself. The claim being made that he al-

lowed himself to be deceived, it was therefore perfectly
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competent to show that he was an exiierieueed insurance

man and a man of ability.

2. It was furtlier competent, because, as we have al-

ready seen, the nature of the information possessed by

Mr. Davis at the time he told the defendants that they

were entitled to be paid was a projier matter for con-

sideration.

3. It was further proper because Mr. Davis ratified the

axjts of Mr. Gollin in consenting to the sale, and it is

proper that the nature of the information upon which he

made such ratification be placed before the jury.

We respectfully submit that the judgment of the lower

court should be affirmed.

Nathan H. Frank,

Attorney for Defendant in Error.
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It will l)e remembered tliat under the first heading in

our brief (pp. 17-38) we made the point that the instruc-

tions of the Court there under consideration wei'e sus-

tained by the fact that the under deck cargo was an actual

total loss, and even if it had not been an actual total loss,

the evidence was still sufficient to warrant tlie instruction

because it would at least warrant a finding of a constructive

total loss.



This latter i)Ositioii is now assailed hx appellant. In

the first place, he shows great concern about the thtoiy

upon which he alleges the respondent tried the case in the

lower court, and with an interesting assurance asserts that

when the coni])laint was drawn the i)leader never had in

mind a constructive total loss, and that such a theory never

was suggested until our brief on ap])eal was written.

Now, if this were true, and we shall jnesently indicate

why it is not. we do not think tliis Court is at all concerned

with the fact. The only question to be determined is, can

the instruction of the Court be sustained under the law.

What ever theories counsel may have, the Court gives its

instructions upon its own theory of the law, often reject-

ing the theories of both counsel as embodied in their ]in)-

posed instructions.

But we are not at fault if, as is often the case, api>ellant

was so blindly wedded to one idea as to be unable to com-

))rehend the full sco])e of his case. When he says that the

theorj' of a consti'uctive total loss was never suggested

until our brief was written, he ignores the indisi)utable

evidence to the contrary, viz, our proof, made at the trial,

of an abandonment. Trans, pp. 6.3, 64. It is true, apj^el-

lant says "this evidence did not establish an abandon-

ment" (Reply Brief p. 10), but whether it did or not, it

is conclusive of the fact that respondent, conceived before

sidt brought and developed at thii- truil, the theoiy that he

could and would fortify himself with the double claim of

a constructive as well as an actual total loss—before suit

brought by making the abandonment, at the trial by i)rov-

ing it.



But, says, ajiiJellaut, the facts of the ease do not bring

it within the provisions of section 2717 C. C. permitting

an abandonuieut, and if it did, there is no proof of an

abandonment. On both these contentions he is driven into

a very narrow corner. We are i)erfeetly content to rest

the (luestion, as to whether or not the facts, as set out in

our brief (pp. 26-38), are such as would warrant an aban-

donment under Sec. 2717 C. C. As to the proof of the

abandonment, we said (p. 30) "In the case at bar the

" abandonment to the insurance comi^any is conceded."

Now appellant says there is no such concession and no

proof. But does he sincerely believe that he can in that

way dispose of the testimony of Mr. Davis, General Man-

ager of the com])any, who when asked "Did this company

" subsequently make an abandonment of this cargo to

" you?" and is shown a pajier, replies, "I do not know

" whether that is the paper or not, hut yon served am,

" ah(i)idoii})ient mi us, which was returned and not ac-

" cepted"?

It is said it does not appear the paper referred to,

either in form or substance met the requirements of the

Code, and that its rejection might have been for that rea-

son. Tlije conclusive reply is that if it was rejected for

any such reason, it lay with the insurance company to

prove it. The statement of the witness that an abandon-

ment ivas sei-ved, carries with it an implication that it was

in due form, sufficient to make a prima facie case, and the

burden is on the insurer to show it was not. The fact

that it was not accepted, can not avail appellant, for an

acceptance is not necessary to our rights (C. C. §2727)

and the refusal does not affect them {C. C. §2731). Be-



sides the witness further said that he tliought the chiim
]

was just and should be paid, thus indicating that the
"

rejection was a mere fonnality.
j

But, it is further to be observed, that the provisions
;

of the Code resjjecting abandonment to which appellant
|

refers, are but a reiteration of the common law upon the

subject, and that the Code also provides that an " abandon /t.^>-.-^

" is made by giving notice thereof to the insurer, which

" may be done oniUi/, or in writing" (§2721).
j

This in itself, indicates that there is no stringent form-
,

aiit;^' required. And so the authorities indicate. Mr. Joyce

says

:

.

"We deduce from an examination of the cases that
|

the question rests upon the intention and under-

standing of the jiarties with respect to an abandon-
j

ment. The true rule seems to be this, that if it
|

clearly ajipears fi'om the facts, circumstances,

grounds, and reasons uyion which the assured pro-

ceeds, and from the charactei- and terms of the de-
i

niand or claim, that assured clearly intends to aban-
(

don, and such intention is so evident that it must have
i

been so undei-stood or if so understood by the as-

surers, the claim for a total loss ivill imply an abandon^ i

ment, even though it is not formallg and in terms ex-

pressed" 4 Joyce, p. 2919.
j

In this the author is su])ported by the Circuit Court

of Appeals, Sixth Circuit, {Ins. Co. v. Johnson, 70 Fed.
j

796), where it was not only said that
i

"All that is necessary is that the intention to

abandon shall be made clear enough fully to advise
I

the underwriter that the vessel is turned over to him I

for the purpose",

but it was further held that even if the abandonment was
j

objectionable because of the indefiniteness of a reservation !



of title therein eoutained, the rejection having been ab-

solute, it was a waiver of the objection as to form.

We do not overlook the additional fact in that case, that

the abandonment contained "an invitation to object to

" the form of abandonment if unsatisfactory ", but we

do not think that material so far as concerns the legal

princii)al upon which the ruling is based. That principle

is akin to the one urged on pp. 74, 75 of our original

brief, viz : that a general objection is a waiver of specific

defects in proofs of loss. (See cases cited in Ins. Co. v.

Johnson above).

In the case at bar, the language of the witness leaves

no doubt, but that he understood that it was the inten-

tion of assured to abandon, and hence we deem the evi-

dence sufficient.

II.

We desire further to call attention to one or two com-

ments by appellant upon the cases cited by us. We
deem the principles laid down in Monroe v. Br. d For. Ins.

Co. as applied to the particular facts of this case, as con-

clusive in our favor of the propriety of the instructions

complained of. It is, however, said that the Monroe case

holds "that testimony that the salvors refused to give up

" the salved cargo is too general to constitute proof that

" due diligence was used", brief pp. 7 and 8.

Perhaps so, but it seems incredible that appellant sees

no more in this record than, as in the Monroe case, the bare

statement of one witness "unsupported by detail". On



pages 6 to 10 both inclusive of our original brief we have

attempted to outline some of the facts pertinent to this

question. In the same connection appellant says: "It

' is also pointed out in that case that where a part of

' the cargo arrives at its destination a total loss cannot

' be claimed". But is that so? The language of the court

is as follows : "As part of the cattle arrived at Berken-

' head, an absolute total loss cannot be made out, unless

' as already said, the plaintiff shows that the underwrit-

' ers directed an unauthorized sale, or that, irith dtie

' diligence, lie could not have clischarged the claim of the

' salvors, and thus secured the remnants of the consign-

' raent. On ini])ortant elements making essential parts of

' this proposition, he has failed to furnish any proofs;

' and on tliat account", etc.

In passing let us also notice among other expressions the

following, showing a marked difference in the facts of the

two cases. The court says: "The further proposition,

" that the sale was a legal or physical necessity, is also in-

" effectual; because, the record fails to show that there

" was not sufficient time and opportunity to discharge the

" lien of the salvors, and take possession of the cattle,

" before the time of any neo(\ssary sale cmUd arrive.

" In this respect the conditions were essentially unlike

" those which ajipeared in Bondrett r. Heutif///, Holt,

" N. P. 149, where the goods were stolen on a barbarous

" coast; for, in the cases at bar the coitrts and latns Wire

" in the same full vigor uhen the property arrived as

" in the United States; and presumably the consignees

" liad opportunity for enforcing all legal rights" pp. 790-

91.



It is scarcely necessary to point out to this court, that

in the present case the record shows that the vessel was

lying in a dangerous position, that there were no courts

and laws in vigor save the one to which the parties ap-

pealed, and who decided in favor of the salvors—Capt.

Tuttle—let alone the unfortunate illness of their agent,

loss of his funds, and absolute lack of means of raising

money, in what was then, to all intents and purposes "a

barbarous coast".

In considering the Monroe case, it must not be forgotten,

that the policy there considei'ed was against absolute total

loss only (p. 778). Hence it is inapplicable to the ques-

tions we raise in our case of a constructive total loss.

A]i]>ellant also attempts to distinguish the Bondrett case

by the suggestion that there the goods were "wrecked

" upon a foreign shore and were destroyed by the foreign

" inhabitants resident there" while "In the case at bar

" the goods were not wrecked upon a foreign shore and

" were not destroyed. They remained on board the ship

" and while thereon were toned to tlie port of destination

" and arrived i)i specie". But appellant has overlooked

the fact that in the Bondrett case the "foreign shore"

ui)on which he lays such stress was also the port of destin-

ation, and that some of the goods a-eni' saved there and

got OH shore, and were aftei-wards iilundered by the

natives. Hence, part of them also "arrived in specie".

Neither do we concede that in the case at bar the cargo

arrived in specie at the port of destination, within the

meaning of that term as applied to the insurance contract,

for as already pointed out, the insurance did not cease on



dropping anchor as in the ordinaiy insurance between

named ports, but ran "until 30 days after arrival at port

" of destination", and before that time had expired, the

whole transaction had culminated.

We deem it unnecessary to refer to the other matters

touched on in the reply of appellant, because we feel

that they are amply treated in our original brief.

Respectfully submitted,

Nathan H. Frank,

Attorney for Defendant in Error.














